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OPENING REMARKS

* Claudio Grossman is the Chair of the UN Committee against 

Torture and Dean of American University Washington College of 

Law, Washington D.C.

Remarks of Dean Claudio Grossman*

I am very pleased to open this conference, “Strengthening 
the Prohibition against Torture: The Evolution of the 
UN Committee against Torture,” at American University 

Washington College of Law (WCL) for many reasons, although 
one reason would be enough.

The first reason is the importance of the topic. The inter-
national community wanted to achieve a world without torture 
and, to that end, adopted universal and regional norms as well 
as a specialized treaty on the topic, the UN Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment1 adopted in 1984, which in turn established the 
Committee against Torture, the purpose of which is to supervise 
compliance with the obligations set forth in the Convention. As 
a result, in some instances lives have been saved and torture has 
been prevented, and still in others, when torture or other forms 
of cruel, inhuman, or degrading treatment or punishment have 
taken place, investigations and punishment have followed.

The reality is, however, that the goals of those who imagined 
a world without torture and adopted this Convention have not yet 
been fully realized. Unfortunately, individuals around the world 
still believe that torture is acceptable in extreme circumstances. 
We still do not have consistent investigation and punishment 
of those who commit torture. Compensation and redress for, 
and to the extent possible, rehabilitation of, victims are still the 
exception. The Convention has provided, however, a specific 
normative framework that allows us to demand compliance with 
the treaty obligations freely acquired by states. Accordingly, 
violation of the Convention’s obligations undermines not only a 
treaty, but the very value of law as a whole. Today as we discuss 
how to strengthen the prohibition of torture, we need to bear in 
mind the dimensions of our task.

The second reason to have this conference here is to engage 
government representatives, civil society, academia, and mem-
bers of international supervisory organs in a dialogue. The pres-
sures of limited time and resources prevent the UN Committee 
against Torture from thinking strategically. In its two three-week 
meetings each year in Geneva, the Committee is hard-pressed to 
handle country reports, individual petitions, and basic adminis-
trative matters. As a result, there is hardly time for Committee 

members themselves to interact concerning the treaty body’s 
work, let alone time to receive valuable insights from academia, 
civil society, and governments. The value of initiatives like 
today’s event is demonstrated by the conference WCL organized 
last year with the Association for the Prevention of Torture. 
Moreover, that conference’s outreach was multiplied exponen-
tially as the proceedings were published in WCL’s student-run 
Human Rights Brief, as will be the case again this year.2

The third reason is that universities are the only places 
where we should be able to discuss everything, as other soci-
etal institutions such as government or private organizations 
perform different functions. Universities, however, can greatly 
enhance their outreach by joining forces with governmental and 
non-governmental actors on specific topics with the common 
goal of conducting a thorough discussion and examination. In 
that context, we are pleased to cosponsor today’s conference 
with Amnesty International, an important organization that has 
contributed greatly to the promotion and protection of human 
rights around the world. Jointly with Amnesty International, we 
have brought together an impressive group of speakers who I am 
certain will greatly contribute to the strengthening of the prohi-
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bition against torture through their analysis of the Convention 
and the Committee.

Let me conclude my comments by mentioning that this 
conference takes place as we celebrate the founders of our law 
school. American University Washington College of Law has a 
very impressive history. This law school does not have founding 
fathers, but founding mothers. WCL was created in 1896 when 
women were not allowed into legal education or the legal pro-
fession. WCL’s two founding mothers, Ellen Spencer Mussey 
and Emma Gillett, established this law school with the vision 
that it was essential to educate both men and women in the law 
to achieve equality in society. Their vision was grounded in the 
belief that law was a powerful instrument for positive change.

The history of WCL also illustrates the limits of conven-
tional wisdom. In 1896, numerous individuals believed that, 
by nature, women did not have the analytical skills required to 
practice law. Now, thanks to the work of our founding mothers 

and other pioneering individuals, those types of arguments are 
no longer tenable, to say the least. Their struggle for human dig-
nity taught us that we can imagine a better world and achieve it, 
if we act upon our imagination. The message of WCL’s found-
ing mothers continues to be valid today and is relevant to the 
struggle against torture. We can imagine a world without torture 
and bring it about through our actions.

Let me now offer the floor to Widney Brown, Amnesty 
International’s Senior Director of International Law and Policy. 
We welcome you and all of the conference participants, includ-
ing our keynote speaker, U.S. Assistant Secretary of State for 
Democracy, Human Rights, and Labor, the Honorable Michael 
Posner, and those who have come from afar. Let me also 
explicitly thank Tania Baldwin-Pask, Amnesty International’s 
Adviser on International Organizations, International Law and 
Organizations Program. We started talking with Tania last year 
about jointly sponsoring a conference, and her efforts were 
essential to the organization of this initiative.

Thank you and good morning. On behalf of Amnesty 
International, I would like to join Dean Grossman in wel-
coming all of you here for this seminar on the evolution 

of the Committee against Torture. We are delighted to be a co-
sponsor of this event with the American University Washington 
College of Law, particularly now that I know it had founding 
mothers. Let me take this opportunity to extend my thanks 
to Dean Grossman and to his staff, in particular Jennifer de 
Laurentiis and Jennifer Dabson, who have worked hard to orga-
nize this seminar. I would also like to acknowledge the efforts 
of my own staff in this regard, particularly Tania Baldwin-Pask 
and Anna-Karin Holmlund. Many of you have made a long 
journey to participate in this seminar and share your experiences 
with us, and we are very grateful to you.

As many of you know, Amnesty International has a long 
history of campaigning against torture through its support of the 
work of the international mechanisms to prevent torture, includ-
ing the Committee. Indeed, it was the success of campaigning 
by NGOs, including Amnesty International, for a binding set 
of obligations upon states to eradicate torture that resulted 
in the drafting and eventual adoption in 1984 of the United 
Nations Convention against Torture and Other Cruel, Inhuman, 
and Degrading Treatment and Punishment. While the ban on 
torture built on existing prohibitions in international law, the 
Convention was the first treaty to establish explicit measures 
that states must undertake to prevent torture and to punish 
those who engage in torture. Today that treaty remains in the 

* Widney Brown is the Senior Director of International Law and 

Policy at the International Secretariat of Amnesty International.

Remarks of Widney Brown*

forefront of our efforts to demand that states eradicate torture. 
We continue to campaign vigorously for the ratification and 
implementation of the Convention in our bilateral dealings with 
governments, through our advocacy in international fora, and 
through national-level lobbying and public awareness-raising.

As the body established to oversee the implementation of 
the treaty, the ten-member Committee occupies a central place 
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in the effort to prohibit torture. It performs its supervisory func-
tions mainly in three ways: (1) through the process of consider-
ing States Parties’ reports and issuing concluding observations 
that result from that review; (2) through its consideration of 
individual communications under Article 22 where states have 
recognized the competence of the Committee to receive and 
consider communications from or on behalf of individuals sub-
ject to its jurisdiction who claim to be victims of violations of 
provisions of the Convention; and (3) through the confidential 
inquiry procedure established under Article 20.3

As with other international treaty monitoring bodies, the 
Committee is hampered to some extent because it has no means 
of enforcing its recommendations and decisions and is, for the 
most part, monitoring the application of the treaty largely on 
the basis of written reports prepared by states. However the 
Committee’s jurisprudence, as articulated through its reviews 
and recommendations and in the gradual development of general 
comments, can provide an authoritative interpretation and guide 
for the practical application of the Convention.

Looking back at the development of the Committee over 
the last 22 years, it is important to acknowledge that in its first 
years of existence, the Committee was frequently criticized 
for its poor performance. Some of these criticisms include the 
lack of detail in the questions posed through the dialogues with 
states; an absence of cohesion among members, with members 
sometimes even contradicting each other; and questions which 
revealed a fundamental misunderstanding of the treaty by the 
members.

Over time, however, and with changes in membership, the 
Committee has taken steps to overcome some of these weak-
nesses. For example, the Committee has gone from initially 
being very accepting of states’ explanations for failure to enact 
the criminal offense of torture, to requiring specific torture 
offenses with a definition that is the same, or at least covers the 
same elements, as the Convention definition. The Committee 
has also gradually become more progressive in terms of finding 
provisions, such as the compensation provision, that on the sur-

face refer only to torture, yet still apply, in some sense, to cruel, 
inhuman, and degrading treatment and punishment.

In recent years, whether it relates to discrimination against 
Roma or gender-based violations, the Committee has not 
hesitated to tackle the obligations of states to present abuses 
by non-state actors. Despite considerable pressure from states, 
the Committee has remained strong and resistant to attempts to 
dilute the Convention in the context of counterterrorism. The 
adoption of General Comment No. 24 has brought clarity to the 
Committee’s understanding of Article 2 and of the Committee’s 
expectations of measures to be taken by States Parties to prevent 
torture. On a very practical level, through actively encouraging 
NGOs to provide information, the Committee’s dialogue with 
States Parties has been considerably deepened and enriched. The 
creation of new working practices, such as the follow-up proce-
dures, have facilitated longer engagements by States Parties on 
some priority recommendations and enabled the Committee to 
identify the main recurring concerns.

The purpose of this seminar, however, is to consider the future 
role of the Committee in strengthening the prohibition of torture. 
While it is important to acknowledge the positive steps taken by 
the Committee in recent years — which we hope will continue — 
we also need to consider some of the current challenges. These 
include ensuring greater consistency and clarity on a range of 
issues through the Committee’s questions and dialogues with 
States Parties; consistency in how it approaches different States 
Parties; and increased analysis and greater consistency articulated 
through concluding observations and other jurisprudence.

Among our panelists and moderators today, we are fortunate 
to have individuals who can offer insight into how the work 
of the Committee can facilitate their human rights advocacy, 
whether with national courts, with governments in regional sys-
tems, or at the international level. I am sure that with their con-
tributions and with your challenging questions we will be able 
to identify some very practical and achievable recommendations 
to continue to strengthen the prohibition against torture and the 
critical role of the Committee in this endeavor. HRB

Endnotes begin on page 53.
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* Mark Thomson is the Secretary General for the Association for the 

Prevention of Torture.

** Dr. Yuval Ginbar is a legal adviser at Amnesty International.

Good morning, everybody. I will quickly give some intro-
ductions: on the panel today we have Yuval Ginbar, 
Legal Advisor to Amnesty International; Jens Faerkel 

from the Danish Ministry of Foreign Affairs; Joao Nataf, Acting 
Secretary of the UN Committee Against Torture; Felice Gaer, 
a member of the UN Committee Against Torture; Santiago 
Canton, Executive Secretary of the Inter-American Commission 
on Human Rights; and Florence Simbiri-Jaoko, the Chairperson 
of the Kenya National Commission on Human Rights.

The subject of our panel is building on the UN Committee 
against Torture’s successes and addressing shortcomings and 
stakeholder’s perspectives. In other words, we are setting the 
scene for today’s review of the work of the Committee by sur-
veying its strengths and weaknesses. I will be asking the speak-
ers to not only stay focused on the subject matter, but to provide 
very frank views on the work of the Committee.

I would like to start the proceedings by inviting Yuval 
Ginbar to open with his presentation. Thank you Yuval Ginbar, 
you have the floor.

Opening Remarks from Mark Thomson,* Moderator 

PANEL I: BUILDING ON THE COMMITTEE AGAINST TORTURE’S 
SUCCESSES AND ADDRESSING ITS SHORTCOMINGS:  

STAKEHOLDERS’ PERSPECTIVES

Remarks of Yuval Ginbar**

Good morning. With only ten minutes, I will quickly 
thank Dean Grossman, the Washington College of 
Law, and my colleagues at Amnesty International for 

organizing this seminar, the other participants and everyone else 
for attending.

I will talk in the sandwich format. There will be mostly criti-
cism — although I hope it is constructive — of some aspects 
of the Committee against Torture’s work, flanked at both ends 
by thin layers of praise. As you may have noticed, just as the 

Arabs of old had a thousand words for “camel,” Human rights 
organizations have a thousand words for expressing condemna-
tion, dismay, concern, disappointment etc. But when it comes 
to praising, I think we use the phrase “Amnesty International 
welcomes . . .” followed immediately by “however, we remain 
concerned . . . .”

For me personally, I hold fond memories of my first encoun-
ter with the Committee in the mid-1990s, when I was working 
for an Israeli NGO, B’Tselem, and the Committee reacted 
swiftly and resolutely to Israeli Supreme Court rulings that had 
facilitated torture. The Committee called for a special report 
from Israel, and it came up with a brave finding that Israel’s 
ostensibly mild forms of interrogation, such as sleep deprivation 
and forcing detainees into painful positions, hitherto addressed 
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only by the European Court in the Ireland v UK case (and not 
satisfactorily at that), 1 constituted not only cruel, inhuman, or 
degrading treatment, but also torture.2

To get inspiration for this talk, I went to the Committee’s 
website and looked at what it has come up with recently. I 
picked at random the Committee’s concluding observations 
regarding one state that I know very little about: El Salvador.3 
Quickly my eyes caught the following:

The Committee notes with satisfaction that the State 
Party has eliminated the death penalty. However, it 
recommends that the State Party should also eliminate 
it for certain military offences stipulated in military 
legislation during a state of international war.4

Amnesty International would approve every single word 
in this paragraph. So the text is fine, but the Committee’s 
jurisprudential context is not without problems. Perhaps the 
Committee’s approach — or should I say approaches — to the 
issue of the death penalty encapsulates several of the salient 
problems which may impede its ability to promote the doubt-
lessly worthy cause for which it was established in a both princi-
pled and efficient fashion. I will look at three of these problems 
briefly: (1) consistency; (2) what may be called “an occasional 
lack of attention to detail;” and (3) the fact that the Committee 
is punching below its weight.

ConsistenCy

Consistency is not a straightforward concept when it comes 
to the jurisprudence of human rights-monitoring bodies. When 
we call for “consistency,” we do not mean a narrow, strict, and 
unchanging approach, oblivious to new developments. As the 
Committee itself has stated, its “understanding of and recom-
mendations in respect of effective measures are in a process of 
continual evolution.”5

On the other hand, we do mean a narrow, strict, and 
unchanging approach to the fundamental principles at the heart 
of the treaty, such as the absolute prohibition on torture and 
other ill-treatment.

In addition, consistency clearly means that different States 
Parties cannot be treated differently on the basis of size, shape, 
or power. This is where the Committee has run, in our view, into 
serious difficulties. In its 41st session, in November 2008, the 
Committee examined the periodic reports of Kenya and China, 
among other states. Regarding Kenya, which had not executed a 
single person since 1987, the Committee’s concluding observa-
tions state:

The Committee urges the State Party to take the 
necessary steps to establish an official and publicly 
known moratorium of the death penalty with a view 
of eventually abolishing the practice. The State Party 
should take the necessary measures to improve the 

conditions of detention for persons serving on death 
row in order to guarantee basic needs and rights.6

Here, too, we find nothing wrong with this recommendation. 
But, regarding China, a state in which Amnesty International 
“estimates a minimum of 7,000 death sentences were handed 
down and 1,700 executions took place” in 2008,7 the Committee’s 
general recommendation says: “The State Party should review 
its legislation with a view to restricting the imposition of the 
death penalty.”8 “Restricting the imposition” — no “urging” 
for a moratorium; no call for an eventual abolition of the death 
penalty.

The Committee, it should be noted, has on dozens of occa-
sions recommended (or welcomed) the declaration of mora-
toria and the abolition of the death penalty in States Parties.9 
Unfortunately, however, China was not the first case where, 
facing a major killer state (this is not an Amnesty International 
term), the Committee’s knees seem to buckle. The United States 
is an earlier case in point. In May 2006, the Committee’s general 
recommendation on the subject was, “The State Party should 
carefully review its execution methods, in particular lethal injec-
tion in order to prevent severe pain and suffering.”10 That was it; 
there was not even a suggestion that the imposition of the death 
penalty be restricted, let alone halted or abolished. Put bluntly, 
the Committee’s message was: “Go ahead and execute as long 
as it doesn’t hurt too much.” This leads us to the second issue.

oCCasional laCk of attention to Detail

What is the jurisprudential rationale of requiring that a 
State Party “prevent severe pain or suffering” when killing its 
citizens in cold blood? This is what our letter to the Committee 
on this issue said. We subsequently wrote one regarding China 
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as well.11 Neither letter has been officially answered. Note that 
this language was as close as I ever got to persuading Amnesty 
International to resort to sarcasm:

The difficulty involved in making fine determinations 
as to the severity of pain that a person suffers during 
a procedure which results in his or her death is but 
one dimension of the problem. More significant still 
is that the prohibition of cruel, inhuman or degrading 
treatment or punishment provided under Article 16 of 
the Convention vitiates any deliberate use of methods 
of punishment which cause physical pain or suffering, 
even if not “severe.” This constraint is borne out by 
the Committee’s longstanding opposition to corporal 
punishment.”12

It seems that not rarely enough drafters of the concluding 
observations are unaware not only of the Committee’s prevail-
ing line on the issue on hand, but also of the ramifications of 
what they are writing. Let me give another example, also from 
the last session. In its concluding observations on Yemen, the 
Committee “also expresses concern at the conditions of deten-
tion of convicted prisoners on death row, which may amount to 
cruel, inhuman or degrading treatment, in particular owing to the 
excessive length of time on death row.”13

When I ask my dad, who’s almost ninety, how he is, he 
sometimes answers: “Well, so-so, but it’s better than the alter-
native.” So the “excessive length of time on death row” is one 
type of state failure which death-row inmates may not wish to 
see expeditiously addressed.

Another example of statements that do not seem fully 
thought out by the Committee is its determination that the use 
of Taser weapons in Portugal and New Zealand “causes severe 
pain constituting a form of torture.”14

On the face of it this sounds like the Committee is mak-
ing bold progressive inroads into new territory. Amnesty 
International has campaigned widely against the use of Taser 
weapons throughout the world. But the Committee’s conclu-
sions leave too many gaps, loopholes, and question-marks. 
They seem to pin a finding of torture on one of its definitional 
elements15 alone: causing severe pain or suffering. But live 
ammunition may also cause severe pain — if it doesn’t kill you. 
Is the Committee saying that, for instance, police shooting at a 
dangerous, armed criminal having exhausted all other means 
of stopping him, or even in self-defence, are performing an act 
involving the kind of “purpose” prohibited under Article 1(1)? 
Is it saying that Taser weapons are inherently of a nature to 
cause unnecessary suffering or superfluous injury of the kind 
prohibited by international humanitarian law? And since the 
Committee proclaims that Taser weapons “cause (rather than 
“may cause”) severe pain constituting a form of torture,” why 
does it go on to also invoke Article 16?16 The Committee’s brief 

comments leave us in the dark, which for Amnesty International 
means that it is difficult for us to use them in our campaigning.

the Committee is punChinG BeloW its WeiGht

The Committee against Torture is one of the key human 
rights monitoring bodies. Because the vast majority of people 
throughout the world abhor torture, its statements have interna-
tional resonance. Yet the Committee too often fails to make its 
voice heard — or make its voice clear — on the crucial issues 
of the day that fall within its remit. Take “waterboarding,” for 
instance, on which the Committee said, “The State Party should 
rescind any interrogation technique, including methods involv-
ing sexual humiliation, ‘waterboarding,’ ‘short shackling,’ and 
using dogs to induce fear, that constitutes torture or cruel, inhu-
man or degrading treatment or punishment.”17

The courage, clarity, and lack of equivocation which charac-
terised the Committee’s findings on Israel in 1997 seem to have 
dissipated. Why couldn’t the Committee look, if not at its own 
jurisprudence, then at the verdicts of U.S. military commissions 
in the Far East in the wake of WWII, which had no qualms in 
convicting for torture Japanese soldiers who had used identical 
means against U.S. prisoners of war?

The Committee has also been virtually silent on issues such 
as what constitutes cruel and inhuman treatment, as opposed to 
torture, an issue on which several far-reaching and dangerous 
interpretations have been put forward in recent years.

The Committee has also issued a lamentable number of 
General Comments, the first of which leaves much to be desired. 
But the second one is of a different calibre. It was carefully 
drafted, in a process including proper dialogue with human 
rights NGOs. It is well thought out, principled, clear, and inno-
vative. Of particular significance is the discussion of the gender 
aspect and, in this context, the way the General Comment ties 
states’ due diligence obligations in tackling abuse by non-state 
actors to state officials’ responsibility for acts torture when they 
consent or acquiesce to them. This clarification of state respon-
sibility is reflected well in some of the Committee’s subsequent 
concluding observations, including those on El Salvador last 
year.18

We have good reasons to hope that this General Comment 
will herald others, which will equally well defend the funda-
mental principles of the Convention without compromise whilst 
facilitating greater understanding of its provisions and address-
ing new and emerging issues that do or should fall within the 
Committee’s remit.

Let me end by saying that we are all, of course, on the same 
side. It is in this spirit that my remarks are offered and, I hope, 
accepted, and I also hope that they form part of an honest and 
mutually beneficial dialogue today. Thank you.
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Even though you say that we are all on the same side, I 
would now, after hearing from the international NGO 
that has done the most work with the committee, like 

to ask for the point of view of a government representative. I 
would like to invite Jens Faerkel from the Danish Ministry of 
Foreign Affairs to give his views on the work of the Committee, 

Moderator’s Remarks

its strengths and weaknesses, and to respond to some of the chal-
lenges which Widney highlighted in her introduction regard-
ing the consistency, clarity, and authority of the Committee. 
Additionally, I would like to hear what, from your point of view 
as a government representative the Committee can be doing bet-
ter. Jens Faerkel you have the floor.

a GoveRnment peRspeCtive on the Committee 
aGainst toRtuRe anD un effoRts to ComBat 

toRtuRe

Thank you very much for this perhaps slightly dubious 
introduction. We are on the same side and I will show 
you how. I appreciate the invitation to present a govern-

ment perspective on the Committee against Torture and the 
efforts at the United Nations to combat torture, including all 
other forms of cruel, inhuman, or degrading treatment (CIDT) 
or punishment. When I speak of torture, please consider CIDT 
included. It seems that I am the only government representative 
on these panels. 

Perhaps the title of my presentation is a little misleading 
because you will not get any official version of the Danish 
government’s view of the Committee against Torture; you will 
get some reflections of a person who happens to work for the 
government.   

When I began working on torture as a very young law stu-
dent working on Amnesty International’s first campaign against 
torture back in 1972, I was under the false impression that, intel-
lectually, it would be a relatively simple mission. After all, the 
Universal Declaration on Human Rights says clearly, “No one 
shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment,”1 language which is repeated more or 
less verbatim in numerous legally binding treaties and conven-
tions. It is a simple obligation, which should be simple to imple-
ment. Just don’t torture. That’s it. How difficult can it be? Well, 
I recently learned that Kazakhstan, which incidentally holds the 
presidency of the Organization for Security and Cooperation 
in Europe (OSCE) this year, has just adopted an action plan to 
eradicate torture by 2013. So, torture isn’t something that you 
just don’t do. 

Remarks of Jens Færkel*

The main complication springs from the very success of the 
prohibition against torture. Torture has become more or less 
unthinkable — or at least impossible to defend, even though I 
am aware that this defense has been tried. What the consensus 
against torture has led to is that torture takes place in secret and 
despite official denial. That is one reason why it is so difficult 
to get rid of torture.

CoopeRation

One of the most important means to combat torture is obvi-
ously the establishment of independent institutions such as the 
Committee against Torture designed, but not necessarily fully 
equipped, to combat torture. But there are other relevant institu-
tions: parallel institutions dealing with torture and, of course, 
institutions with wider mandates that include torture. Actually, 

* Jens Færkel is a Minister Counselor of the Human Rights 

Department at the Danish Ministry of Foreign Affairs.
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I am sure that there are more mechanisms dealing with freedom 
from torture than with any other human right. Indeed, one of 
the points I would like to make is the need for these bodies to 
cooperate closely, for instance, by making use in Committee of 
the recommendations accepted by states during the Universal 
Periodic Review (UPR), and the pledges made by states seek-
ing a seat on the UN Human Rights Council. I realize that the 
Committee is in fact aware of this concern for cooperation, as it 
for instance regularly invites the UN Special Rapporteur and the 
UN Subcommittee on the Prevention of Torture (SPT), although 
of course the SPT already reports through the Committee. 

Cooperation also needs to be improved in general among 
the UN treaty bodies. Last November, a number of current and 
former treaty body members adopted an interesting document, 
the Dublin Statement,2 on treaty body reform. I believe that 
Claudio Grossman, Felice Gaer, Nora Sveaas, and Alexander 
Kovalev from the Committee against Torture were among those 
who signed. The statement does not offer a blueprint for reform, 
but it alerts us to the need to do something. It confirms a desire 
to cooperate on this issue and it highlights a number of very 
pertinent concerns to be considered in such a process. My gov-
ernment is, for one, fully prepared to carry this process forward.

hoW the Committee aGainst toRtuRe WoRks

As you know, the Committee works in several ways: (1) by 
examining country reports; (2) by examining individual, and in 
principle interstate, complaints; (3) by undertaking enquiries 
if the Committee receives reliable information that torture is 
systematically practiced in a State Party; and (4) by develop-
ing the interpretation of the Convention by drawing up general 
comments.  

As a means of implementation, the effectiveness of country 
reports is frequently underestimated. It is the possible culprits — 
the governments who may or may not implement their human 
rights obligations — which decide themselves what to put into 
the report. Still, this exercise is valuable. The process of writ-
ing a country report is often in itself a very helpful process 
for governments to identify their shortcomings. Moreover, the 
Committee does guide governments through the process, for 
instance by issuing guidelines and lists of issues to be addressed. 

The Committee has developed the country reporting process 
by adopting an optional procedure, which in effect replaces 
the traditional reports with an extended list of issues to be 
addressed, so that the periodic report would basically consist of 
replies to these questions. This system has strong advantages. 
Technically, it is easier for states to report by answering specific 
questions rather that commenting on the full Convention. Not 
surprisingly, the Committee does not shy away from difficult 
issues, as I discovered when I read the list of issues just submit-
ted to Denmark. There is no way to avoid possibly embarrassing 
issues. Furthermore, I also presume this procedure may shorten 
the delays in processing reports in the Committee. This model 
is now also being considered by the Human Rights Council. 

The one downside, regrettably, is that the procedure is rather 
resource-heavy. 

Most importantly, states are subjected to an examination 
by the Committee. Usually, a strong government delegation is 
examined orally over two half-day sessions, not on the report 
as such, but on the full implementation of the Convention. The 
Committee is well prepared, inter alia, by shadow reports from 
civil society and meetings with NGOs prior to the examination. 
In this respect, it is important to avoid letting the examination 
become in effect a dialogue with NGOs through the Committee. 
It is to be a dialogue with the Committee. 

Another possible problem in connection with examining 
reports is to stick to the issue and not drift into issues more 
properly dealt with by other treaty bodies. This is not a problem 
particular to the Committee. Indeed, my impression is that it is 
more prevalent in other treaty bodies.

Another irritating feature, which is not the Committee 
against Torture’s responsibility as it is a general UN policy, 
is the half-day press release on proceedings issued during the 
examination. These releases will refer — often in some detail, 
but not always precisely — to the dialogue ongoing at the 
examination. The problem is that the media and part of civil 
society get the impression that a question raised by a member 
represents criticism by the full Committee, a kind of “verdict.” 
That is not so. The issue may not be reflected in the conclud-
ing observations at all, and even the concluding observations 
adopted by the Committee are not looked upon as “judgments,” 
so to speak. I have seen them described by a treaty body chair-
man as “instruments of cooperation,” which is a much more 
constructive approach, although it does presuppose that there is 
someone to cooperate with.

Finally, delayed reporting or the lack of reporting from 
certain countries represents a weakness in the reporting system. 
But, there are ways and means to deal with these problems, in 
particular the possibility, although difficult, of conducting an 
examination of Convention implementation without a country 
report. This possibility, which we have seen used in other treaty 
bodies, could motivate the State Party to draw up some form of 
a report. I am sure the Committee has considered adopting this 
procedure, but I would suggest that the considerations go on. 
On the other hand, of course, if all reports came in on time, the 
Committee would drown in its own success. There is already a 
delay of one to two years before reports are examined, which 
by the way is not very much if compared to other treaty bodies.

When the UN human rights conventions were negotiated, 
there was much concern about the risk of abuse of interstate 
communications. That concern has proved unjustified. There has 
never been an interstate communication in the UN treaty body 
system. I do not know why not, perhaps because states prefer 
to go to war over their differences. Individual complaints are 
much more important, because they actually happen. Sixty-four 
states have now accepted the individual complaints procedure. 
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Although it is not enough, I find the number respectable, and it 
is certainly enough to keep the Committee busy. I am not sure 
that the main problem is the number of States Parties to this 
procedure; it is more likely the lack of awareness among the 
population that this procedure is available, and the reluctance 
of lawyers to make use of it. I think more could be done in this 
respect. 

The Committee has adopted a follow-up procedure to ensure 
that countries comply with its views on individual complaints. 
This is a very useful development, which goes beyond the spe-
cific wording of the Convention.

I think you will find that most, presumably all, governments 
maintain that the views of the Committee are not legally binding 
judgments. The Convention says nothing about this question and 
I realize that it is a contentious position, but I prefer to look at 
this issue in a rather more pragmatic way. We expect others to 
respect and implement the views of the Committee, and so we 
should do so ourselves.

I cannot say much about the inquiry procedure because I 
do not know much about it. This is for good reason, since this 
procedure is basically confidential and my country has not been 
subjected to it. Nevertheless, I believe this procedure is being 
used increasingly, but still not very often.

The Committee publishes its interpretation of the Convention 
in general comments. The adoption of general comments may 
not be treaty-based. As far as the Convention against Torture 
is concern, it can be debated; but as far as the other UN human 
rights conventions go, they certainly say nothing about the issu-
ance of general comments. Nevertheless, it is a common practice 
with most treaty bodies. Some do it more extensively than others 
and most do it more than the Committee against Torture, which 
has adopted two general comments. I presume this is a result 
of priorities and resources, and I am the last person to criticize 
the Committee for giving higher priority to case work, but these 
general comments may be very useful. Obviously, general com-
ments adopted by a treaty body carry authority, because they 
indicate how that treaty body will look upon cases or reports 
brought before it, but they are not legally binding. Their author-

ity is more related to the quality of their contents than to their 
adoption by a treaty body.

ResouRCes

The lack of available resources is a major challenge to most 
of us. Certainly it is also to the Committee against Torture, 
which with only ten members is the smallest UN treaty body. 
The Committee is seeking more meeting time from the UN 
General Assembly, which would be useful but is very difficult 
to get through at the Assembly. Perhaps it might be useful for 
the Committee to “think out of the box” and find alternative 
resources, like the SPT has done. Getting more secretarial assis-
tance would also be very helpful, I am sure. The Office of the 
High Commissioner is awakening to this issue, but still certainly 
needs more staff to service Committee and the other anti torture 
mechanisms. 

My country has provided a junior professional officer (JPO) 
for the SPT, and we are in the process of obtaining authorization 
for another JPO at the branches of the High Commissioner’s 
office, which service the anti-torture mechanisms. But, even if 
more states make such contributions, this is not a sustainable 
way to support the Committee. 

toRtuRe Resolutions

Governments are also active players on the torture scene 
and not only as those responsible for committing torture. Each 
year, for example, Denmark tables a resolution on torture at the 
General Assembly and at the Human Rights Council, respec-
tively.

Like other UN resolutions, these are the results of very dif-
ficult negotiations, and consequently their wording is far from 
perfect. In substance, however, they do take the protection 
against torture further than “hard law” instruments. The General 
Assembly resolutions, in particular, represent the consensus of 
the international community. They could be put to better use, 
perhaps also by the Committee against Torture. Thank you for 
your attention and for your patience.
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Thank you, Jens Faerkel, and thank you for proving to me 
why we are all on the same side. But, as a moderator, 
I do have to be a little provocative as well. Thank you 

also for addressing the important issue which Claudio Grossman 
mentioned in his introduction regarding the serious problem of 
resources, as another example of where we must try to find solu-
tions. I am not sure how much we can go into that issue today, 
but it is very encouraging to hear that there are governments, 
especially the Danish government, trying to find ways to resolve 
that problem, which is not straight forward when dealing with 
a large international institution such as the Office of the High 
Commissioner of Human Rights. Thank you for the other com-
ments, for which we will hopefully get a response from Felice 
Gaer later regarding the work of the Committee, and also from 
Yuval Ginbar regarding the specific issues that you mentioned 
about the media, the problem related to the media releases, and 
the lack of readily available information about the individual 

Moderator’s Remarks

complaints and mechanisms. Yuval Ginbar: perhaps you could 
also address in your response what might be done to ensure that 
people know more about these individual complaints. 

I would now like to give the floor to Santiago Canton, who 
is the Executive Secretary of the Inter-American Commission 
on Human Rights. I think it will be very interesting to hear 
about this idea of cooperation between institutions and sharing 
of information. In order for the Committee against Torture to do 
its work, it needs to be well informed. Where is the information 
coming from? It cannot only be from Amnesty International; 
there are others as well. We heard from Claudio Grossman that 
the Committee has only five weeks of meeting a year, it has a 
lot of papers to look through, and therefore, the quality of the 
information provided is very important. The Inter-American 
system is a potential source of that information. Santiago, you 
have the floor.

Remarks of Santiago Canton*

Thank you very much, Mark. Let me start first by thank-
ing the Washington College of Law and Amnesty 
International for organizing this event. As Mark said, I 

will concentrate my presentation on the perspective of the Inter-
American regional system for the protection of human rights. In 
so doing, I will first explain briefly the different activities we 
undertake and then try to think about the future cooperation and 
collaborations that we can embark on. 

For more than fifty years the Inter-American Commission 
on Human Rights has been very active throughout the region. 
The issue of prevention and reparation in cases of torture has 
been widely followed by the Inter-American Commission, 
since its very beginning. The very first visit organized by the 
Commission was conducted in the Dominican Republic, par-
ticularly looking into detention centers, and the issue of torture 
came up immediately. Thus, the very first activity of the Inter-
American Commission focused on this issue. 

The Commission has addressed torture using all the dif-
ferent tools at its disposal. The first of these are individual 
complaints. The Commission receives several complaints every 
year on the issue of torture and ill treatment in detention cen-
ters from countries all over the Americas. In the history of the 

* Santiago Canton is Executive Secretary of the Inter-American 

Commission on Human Rights.

Commission there have been several cases both at the level of 
the Inter-American Commission and at the level of the Inter-
American Court of Human Rights dealing with this issue. I will 
mention just a few that have laid very important jurisprudence 
in the Inter-American system, including the cases of Congo v. 
Ecuador,1 Bulacio v. Argentina2, Panchito-Lopez v. Paraguay,3 
Tibi v. Ecuador,4 and the Guantanamo case.5 
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In addition to individual complaints, the Commission con-
ducts country visits. Over the last few years, we have visited at 
least four detention centers every year. After the country visits, 
the Commission often produces a report, and there is always a 
chapter regarding the detention center visits and the issue of tor-
ture. On a few occasions the Commission has produced reports 
specifically about the detention center visit. One example is the 
Commission’s visit to the Challapalca Prison in Peru, which is 
one of the highest altitude prisons in the world. Following its 
visit, the Commission specifically recommended that the gov-
ernment of Peru close down the detention center.

Another tool the Commission has is to grant precautionary 
measures. The Commission has granted several precautionary 
measures on this topic throughout the Americas, including the 
one I mentioned earlier relating to the Guantanamo Base.6 The 
Commission also can request provisional measures to the Inter-
American Court of Human Rights.

Finally, the Commission also deals with the issue of torture 
through its hearings. Three times every year, the Commission 
has hearings here in Washington. During every session of hear-
ings, we receive requests from civil society organizations and 
in some cases even from governments to hold a hearing on the 
situation in detention centers and the issue of torture. In sum, 
these are the different tools the Commission has used through 
its history to deal with issues of torture, sometimes successfully 
and sometimes not so successfully.

I believe that the Committee against Torture and the Inter-
American Commission on Human Rights face very similar chal-
lenges. One is the issue of universality. Both at the Committee 
and in the Inter-American system, not all Member States are 
parties to the pertinent legal instrument. In the case of the Inter-
American system, out of the 34 Member States only 17 have 
ratified the Convention against Torture and when it comes to 
the American Convention on Human Rights, which is our main 
instrument, 25 out of 34 have ratified it.  

The full implementation of the recommendations, which 
is a major challenge in the Inter-American system, is also a 
challenge in the universal system at the Committee level. As 
I mentioned before, there have been very successful cases in 
which governments have complied with the Commission’s 
recommendations, but in many instances governments do not 
comply with its recommendations. The same is true in the case 
of the Committee against Torture. 

Another challenge that we all share is the issue of follow-
up mechanisms. One of the main problems that we experience 
in the Inter-American system is the lack of internal follow-up 
mechanisms setup by governments in order to comply with the 
recommendations of the Inter-American system or the universal 
system, including the Committee against Torture.

Now, what can we do looking ahead? In the Inter-American 
Commission, I have insisted several times that if one looks 
at the international systems, both universal and regional, for 
the protection of human rights, one sees a very uncoordinated 
and uneven system. It is uneven in that, if you compare the 
European system for the protection of human rights, the Inter-
American system, the African system, and then the very incipi-
ent Asian system, you see very different levels of development. 
The European system is extremely well developed; the Inter-
American is still struggling to achieve the strength that we need 
to have; the African is still less developed; and the Asian is 
basically just starting. 

When you look at the UN system in relation to the regional 
systems, there is an absolute lack of coordination. There has 
been an effort, over the last two years, to have better coordina-
tion, but it is still very incipient and only with the Office of the 
High Commissioner for Human Rights (OHCHR). In my view, 
the very few instances in which we share information contribute 
to a use of tools at every level that is not very effective for the 
overall protection of human rights.

At the regional level, both in the Inter-American and the 
African systems, we do look at the jurisprudence of the UN sys-
tem, and we use it constantly in our decisions. But, the same is 
not true for the UN system, which does not rely on the decisions 
of the regional systems, which would be helpful and would con-
tribute to strengthening the regional systems. Moreover, there is 
very little coordination regarding country visits. Whenever a UN 
organ visits a country in the Inter-American system, there is no 
previous coordination or previous sharing of information among 
the different systems. 

As I said, we have started in the past few years to strengthen 
that inter-system communication. We have a couple of points 
of contact both at the Commission level and at the UN level in 
the OHCHR. This communication has been helpful regarding 
the Universal Periodic Review mechanisms. We do not have the 
same communication with the Committee against Torture, and 
that is the possibility we need to explore with the Committee 
to see if we can have points of contact through which we 
can exchange information and coordinate visits. It would be 
extremely helpful if whenever we conduct a visit to a detention 
facility in the region, we share information with the UN side and 
vice versa. Sometimes the issue of confidentiality obviously will 
be a problem. We have discussed that issue with the OHCHR, 
but we have not been able to move forward and it is something 
that definitely needs to be further discussed. We need to find a 
way in which confidentiality can be expanded so we can share 
information more freely between systems. That coordination 
and communication, I think, can only strengthen the protec-
tion of human rights and hopefully we will soon start to have a 
discussion. 

I am open to answer any question you might have. Thank 
you very much. 
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Thank you, Santiago Canton. On that point of coordina-
tion and communication, maybe Yuval Ginba could 
also respond to that. There is the potential for non-

governmental organizations to assist in improving coordination 
and communication. There are ways in which we can facilitate 
the regional and international systems working more closely 
together, to pick up on Jens Faerkel’s phrase of “thinking out-
side the box.” 

Thank you also, Santiago Canton, for describing the way in 
which the Inter-American Commission works, which is quite 
different from the Committee in its ability to go into the field 
and to engage with States Parties in the field. It would be inter-
esting to explore the lessons learned from that experience in our 
discussion. Also, regarding resources, it could be interesting to 

Moderator’s Remarks

come back to the issue of how the Inter-American commission 
work is funded.  

I would now like to give the floor to Florence Simbiri-Jaoko, 
who will give us a presentation from the point of view from a 
national human rights institution, in this case, Kenya. As Yuval 
Ginbar mentioned in his presentation, the Kenyan government 
recently submitted a report, and there was a dialogue in Geneva. 
It will be very interesting to hear, Florence Simbiri-Jaoko, how 
you felt that process went, what has come of the process since, 
and your engagement with the Committee, especially regarding 
this issue that has been raised about the lack of follow-up to 
ensure implementation of some of the recommendations. Thank 
you.
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peRspeCtives fRom the kenya national 
Commission on human RiGhts

I want to thank the organizers for inviting the Commission to 
this forum. I would also like to add that the Kenya National 
Commission on Human Rights (National Commission) 

is one of the national institutions created in compliance with 
the Paris Principles1 with two key objectives: the promotion 
and protection of the rights of Kenyan citizens in compliance 
with international, regional, and national human rights instru-
ments. As a result, it has a very wide mandate. The National 
Commission is a statutory body that carries out the mandate 
of investigating human rights violations and is one of the few 
national human rights institutions that has the possibility of con-
stituting itself as a panel and actually offering redress to victims 
of human rights violations. 

As a National Commission, we are able to make very bold 
reports. On our website, the National Commission documented 
the post-election violence and listed the names of alleged 
perpetrators. We shared the information with the government-
instituted inquiry, and we are sharing that information with the 
International Criminal Court. We have also made very graphic 
reports on the violence perpetrated by gangs and government 
agencies. We are very confident that our reports do not gloss 
over anything and we are continuing to improve them. We actu-
ally lost one of our informers because of this candor, which is 
why I would like to discuss the issue of reprisals in the Universal 
Periodic Review (UPR) process. Insiders are often necessary 
to obtain accurate information, and they are put at serious risk; 
some of them have been killed. If you have strong national insti-
tutions, whether they are human rights institutions or NGOs that 
are able to capture what is going on at the national level, their 
work should also be captured at the international level. 

The Kenyan government signed the UN Convention against 
Torture and Other Cruel, Inhuman, or Degrading Treatment 
or Punishment in 19972 and submitted its first report to the 
Committee against Torture (Committee) in 2008.3 Established in 
2003, the National Commission also participated in this process. 
When the National Commission was established, the Kenyan 
government was very behind on its reporting obligations and 
had not done most of its reports. The National Commission was 
instrumental in empowering government officials to make the 
reports and following up with the government to ensure that the 
reports were completed. We were very happy that the govern-
ment finally was able to do its first country report. 

Remarks of Florence Simbiri-Jaoko*

* Florence Simbiri-Jaoko is Chairperson of the Kenya National 

Commission on Human Rights.

One concern for the National Commission was that Kenya 
has had a history of oppression, torture, and violence perpetrated 
by the state and state agencies, but because of this culture of 
impunity, torture and violence is also widespread by non-state 
actors. Ultimately it is the citizen who suffers as it is gener-
ally the citizen who is most vulnerable. When we looked at the 
report from the Kenyan government and the responses from the 
Committee, we were happy that the Committee took these issues 
and reports by the National Commission and by NGOs that par-
ticipated in the process. 

Some of the concerns that the Committee raised about the 
Kenya report were very obvious.  Others, however, were more 
nuanced; for example, the Committee identified the linkages 
between violence and denials of economic, social, and cultural 
rights. That was very true in Kenya because violence, especially 
violence against women, is most often perpetrated in the private 
sphere and is a result of the lack of empowerment of women and 
the use of cultural and customary practices that are degrading to 
women and children. The Committee asked Kenya to take all 
measures to ensure that a lack of resources is not an obstacle 
to access to justice.4 It also expressed concern about reports of 
arbitrary arrest.5 Police brutality and arbitrary arrest are com-
mon in Kenya, used as means of extracting confessions from 
criminals and as a tool of intimidation, especially for critics of 
the government. The Committee also noted with concern that 
the laws governing violence against women, especially sexual 
exploitation and trafficking, were insufficient to ensure preven-
tion or that perpetrators were actually punished.6 
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The Committee was generally very accessible, and it was 
possible to interact with Committee members and to give views. 
The National Commission, for example, was given an oppor-
tunity to give feedback and look at the drafts of the reports 
before they were made public. In addition, all the NGOs that 
participated noted that the Committee even sat on Sunday and 
some of the members gave their own personal time to interact 
with NGOs. The National Commission and NGOs involved 
in the process gave feedback concerning the issues that the 
Committee took into account: the post-election violence that had 
just occurred in Kenya; extrajudicial killings that occurred in 
some areas in Kenya, such as the Mount Elgon area; and killings 
occurring due to criminal youth gangs in the urban areas. This 
feedback ultimately enriched the Committee’s report. 

We also noted some shortcomings in the Committee’s report. 
One that has been already addressed was a lack of enforcement 
mechanisms and that, nine years down the road since Kenya 
ratified the Convention against Torture, there was no way of 
actually coercing or ensuring that Kenya did a report despite 
much reported violence and torture in Kenya. We also noted 
some structural challenges, especially the likelihood of differing 
interpretations by different bodies and UN mechanisms. Further, 
the Committee did not take into account the state’s progress in 
complying with recommendations by the Special Rapporteur 
on Torture, who visited Kenya in 1999, or the state’s progress 
in implementation of concluding remarks of other treaty bod-
ies that touch on matters that related to torture such as the 
International Covenant on Civil and Political Rights.7 

One of the challenges for the UN system is that there are 
so many procedures and mechanisms, so it is a challenge just 
keeping up with what is going on in different treaty bodies. 
For the state, this probably also offers an opportunity to escape 
responsibility, because if they know that a treaty body is not 
well-coordinated and is not actually working together with 
regards to specific issues, then it is easier to make appropriate 
responses in one forum that are completely different from those 
made in another forum. 

Another challenge for the Commission specifically is that, 
although the venue for the Committee against Torture meeting 
was accessible, time during the session was quite short. We 
noted that some of the responses by the government were given 
without any supporting evidence, which led to misinterpreta-
tion. For example, the Committee asked the Minister to respond 
to the fact that the Chief Justice in Kenya had directed that all 
constitutional and judicial review applications be submitted in 
Nairobi, the capital city. In my view, this was creating grievous 
violations to citizens who could no longer file these applica-
tions as they did before in different cities of the country. There 
was not sufficient time, however, for this Minister to actually 
respond in full or substantiate these claims, which had been 
raised by the legal fraternity, NGOs, and others. 

Looking at the recommendations generally, my feeling is 
that the recommendations tried to be specific, but were not far-

reaching enough. Historically, it is quite obvious that Kenya has 
serious structural problems in terms of legal and judicial pro-
cesses. This was noted even in the Leopard Process when Kenya 
underwent the African Peer Review mechanism, which resulted 
in analysis of governance structures and recommendations on 
weaknesses of both the legal and judicial sectors in Kenya.8 
The Committee’s recommendations were probably not radical 
enough — requiring the government to undertake holistic and 
drastic judicial and legal reforms — for where Kenya really was 
in terms of torture and impunity. The Committee looked at very 
specific issues like the need to reform bail processes, which 
was a proper recommendation, instead of the larger problem: a 
judicial system that is totally unresponsive to citizens, especially 
vulnerable citizens.

The reporting process came at a time when Kenya had 
just signed the Kenya National Dialogue and Reconciliation 
Accord,9 which created a coalition government committed to 
creating transitional justice mechanisms as well as carrying out 
very far-reaching reforms. It would have been useful for the 
Committee to have picked up on those issues, so that in times 
of follow-up the Committee could review what the government 
had committed itself to and then how to hold it accountable for 
some of those issues. 

Another challenge, I believe, is the lack of connection 
between the UPR process and treaty body reporting. Kenya is 
undergoing UPR this year, and it went through the Committee 
against Torture review process in 2008 in addition to CEDAW, 
the African Peer Review, etc. Thus, it is possible that the state 
can be overwhelmed by all these process; there is need to have 
a clear understanding of the synergies that must be created and 
sustained for meaningful change to emerge. In this regard, I am 
not sure that there has been serious attempt on the part of the 
Kenyan government to look at the UPR in a holistic manner 
and to make it more participatory to a wider public. There is a 
case for more pressure by the UN mechanisms that have been 
involved with the state to ensure that the issues they have raised 
and, especially those captured by the Human Rights Council as 
resolutions, are addressed by the state in their UPR reports. 

Lastly, one of the concerns of the National Commission, as 
a body that works very closely with victims of torture as well as 
witnesses and actors who face threats due to their engagement 
with human rights issues, is that of exposure to reprisals by the 
perpetrators of violations. Whereas, there is a national aware-
ness of the problem, the UN systems have not addressed this 
risk with specificity and practicality as part of their engagement 
with the individuals or institutions that may face these risks. It 
would be useful for the Committee, the Special Rapporteur on 
Torture, and the Special Rapporteur on Extra judicial Killings 
to work very closely with the Special Rapporteur on Human 
Rights Defenders and the Special Rapporteur appointed by the 
African Union. This issue should be addressed by creating a 
preventive process so that, before the mechanisms come into 
place, or before a country is visited, mechanisms are in place 
to minimize the risks to those who are willing to cooperate by 
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not exposing them to further violence as a result. In addition, it 
would be useful to address the state’s obligation to ensure there 
are no reprisals against victims or institutions involved. 

There is a lot of room for improvement on the way that the 
Committee works. Unfortunately the National Commission has 
only interacted with the Committee for a short time, but what 
we have seen so far has been very useful. Our institution is 
involved in disseminating the Committee’s recommendations, 
getting citizens to understand how the process works, and try-

ing to sensitize them on holding the government accountable to 
the recommendations, to the end of ensuring that these recom-
mendations are implemented. Additionally, we believe that the 
Committee’s decisions are useful as they set precedent for com-
missions, such as the Kenyan National Commission, that have 
capacity to hear and determine individual and group cases and 
to offer redress. The application of the legal principles enunci-
ated by the Committee form a critical element of international 
jurisprudence whose local application can only enhance the 
enjoyment of rights by citizens.

Thanks very much, Florence Simbiri-Jaoko. I’m sure 
that the last comment you made was music to the ears 
of Felice Gaer, who within UNCAT has to review the 

follow-up on recommendations. To hear that a national human 
rights institution is disseminating the Committee’s recommen-
dations is interesting, because this is a fundamental step that 
needs to be taken more regularly. It is also interesting to hear 
your national perspective on the engagement with the State 
Party prior to, during, and following the reporting process. It 

Moderator’s Remarks

would be interesting to come back in the discussion, if we have 
enough time, to the contact that exists between civil society 
organizations, national human rights institutions, and govern-
ment authorities following the UNCAT process. 

Let’s move on now to conclude with Felice Gaer, the UN 
Committee against Torture Member, and then Joao Nataf, the 
Acting Secretary of the UN Committee against Torture, for their 
presentations. Felice Gaer you have the floor.

Remarks of Felice Gaer*

fRom WoRDs to Reality: implementinG the 
Convention aGainst toRtuRe

I want to thank the Washington College of Law and Dean 
Grossman for convening this conference and my colleagues 
on this panel for having raised so many interesting questions. 

I came with a prepared set of remarks about the Committee’s 
work on what I call “the three Rs” — ratification, reporting, 
and recommendations, plus needed action to realize a fourth 
R, “reality check,” which refers to extending the Committee’s 
follow-up procedure and  ways to strengthen its effectiveness. 
Although there are many concerns and little time, I will respond 
to the other specific points raised by my colleagues at the end 
of my remarks. 

We were asked to talk about how to build on the Convention 
against Torture’s successes and address its shortcomings. 
According to the Convention’s preamble, states had a clear-cut 
purpose for its adoption: “desiring to make more effective the 
struggle against torture.”1 

* Felice Gaer is a member of the Committee against Torture and 

the Director of the Jacob Blaustein Institute for the Advancement of 

Human Rights.
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Some observers ask what this treaty really is: Is it an aspira-
tional human rights treaty? Is it a treaty that addresses a specific 
crime? Is it a “how-to” treaty that presents a model for actions 
that must be taken by ratifying states?

The Convention against Torture is modeled on the Convention 
against Genocide. It falls in a different category than the more 
aspirational human rights treaties. We now have three such 
treaties that fall clearly in this category: the Convention 
against Genocide,2 the Convention against Torture, and the 
International Convention for the Protection of All Persons from 
Enforced Disappearance (Disappearance Convention),3 the last 
of which is actually modeled on the Convention against Torture 
in many ways.

These three conventions address a series of specific 
crimes that are to be eradicated. What does the Convention 
against Torture seek to accomplish? In the simplest terms, the 
Convention seeks to have states comply with their signatures 
and promises. But, more proactively, it also seeks to prevent 
and punish torture.

How do you promote compliance in this context? You pro-
mote compliance as a member of the committee by demanding 
the “three Rs,” which I mentioned previously. You seek to 
obtain ratifications of the Convention and its optional protocol; 
you seek to obtain periodic reports from the States Parties to the 
Committee, as required by the Convention, and to do so on the 
Committee’s terms, as opposed to the terms of each country’s 
own legal framework; and you make recommendations to the 
government of the States Parties, pointing out shortcomings and 
calling for a corrective response.  Finally, as of 2003 we have 
added to this list the issue of follow-up, “the fourth R,” stand-
ing for reality check. Our colleague from the Danish Foreign 
Ministry Jens Færkel reminds us that there is also a fifth R, and 
that is reform. While reform of the treaty system is not part of 
the Convention per se, it is a major everyday concern of those 
of us charged with its implementation.

On the issue of ratification, the Convention against Torture 
currently has 146 ratifications. Seventy-five percent of all UN 
Member States have also ratified the Convention. That is a very 
large proportion, and it has been increasing. Forty-seven of the 
146 States Parties have ratified the Optional Protocol4 which 
permits the Sub-Committee on Prevention (a separate body) to 
make country visits. Unfortunately, even with 146 ratifications, 
the Convention against Torture remains in sixth place among the 
six principal human rights treaties in the UN system, a fact of 
which we are well aware.

Over the last decade, scholars have engaged in a debate on 
the question of the real effect of Convention ratification. Some 
say the Convention is not only ineffective in preventing, but 
may actually increase, torture because it may give a free pass 
to governments. The studies of Hathaway, Vreeland, Goodliffe, 
and others claim that the Convention gives symbolic cover to 
dictators and countries that torture.5 According to this argument, 

the states can just sign the Convention and then walk away, 
pocketing the fact that they have somehow done a good thing, 
while at home, of course, they do not take steps to implement the 
Convention. It is argued that they have an easier time increasing 
torture because they have signed the Convention. 

I would suggest that the argument that ratification comes at 
no cost — that more dictators who torture sign than those that do 
not, and that the Convention allows governments to have sym-
bolic cover — is a flawed interpretation. It does not really take 
into account what conventions can do, and aside from the dubi-
ous data used in some of those studies, which I will not go into, 
this conclusion does not recognize the fact that the Convention 
is not just about signing or adopting a law to criminalize torture. 
It is about undertaking a number of specific obligations and to 
carry out a variety of activities required by the Convention: to 
investigate, to educate, and to provide redress or reparation to 
victims.

Importantly, the Convention has also raised awareness and 
understanding of the variety of forms of torture that exist and 
their prevalence today. The Convention has built a political and 
cultural basis for compliance with the Convention. One need 
look no further than the important work on the issue of rape 
as torture, not only by the Committee, but also by the several  
international criminal tribunals, to understand that that torture 
has many forms, including some that initially were recognized 
only by those knowledgeable about gender-based violence. This 
Convention and this Committee played an important role in rais-
ing awareness, in empowering victims, and in mobilizing sup-
port for society to create the necessary institutions, whether they 
are national human rights commissions, regional commissions, 
or other NGOs, or other legal measures in the society itself to 
work to combat and eradicate all forms of torture.

On the issue of reporting, the Committee receives many 
reports — in fact, it has a backlog. The Committee examines 
seven countries in each session, for a total of fourteen in a 
year, which is more than most of the other committees, and 
certainly more per day of meeting time than any other com-
mittee, except arguably the Committee on the Elimination of 
Racial Discrimination and the other larger treaty committees, 
which have two chambers and are thus able to cover more. 
The Committee against Torture has only ten members while 
the other treaty bodies have between 18 and 23 members. So, 
per person, per meeting time, per report, the Committee against 
Torture is overwhelmed with the task of examining more reports 
than other treaty bodies. Moreover, other Committee activities 
like the preparation of General Comments do not get the needed 
time or attention. Certainly, compared to other treaty commit-
tees, less time is available to develop these activities. I think 
an earlier panelist said the number of General Comments in 
the Convention against Torture was “pathetically small,” but I 
would say that while the number is small it is not “pathetic.” In 
fact, given the lack of meeting time and other limited resources, 
it is significant that any have been adopted.  
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Since the treaty system began, governments have com-
plained about the reports they must submit. Governments, time 
and time again, give the Committee and other treaty bodies 
every imaginable explanation and complaint that they can think 
of for why they cannot get reports to us and why they need 
extra attention, care, time, and technical assistance to help get 
their reports completed and submitted on time. Ironically, and 
notably, that argument has now gone out the window with the 
introduction of the new universal periodic review (UPR) proce-
dure in the Human Rights Council, the intergovernmental body 
created in 2005 to replace the Commission on Human Rights. 
The UPR procedure has now reviewed close to half the UN 
Member States, and every country has submitted a report, and 
none of them have been late. There is only one country: Haiti, 
which has even asked for a formal delay; it did so after the recent 
earthquake, and its request was approved. The first ninety coun-
tries did not have problems coming in on time with a report on 
all of their human rights commitments, submitted to the political 
bodies of the United Nations.

With this stellar record in view, we cannot accept any more 
complaints and excuses about governments not being able to 
produce reports to the treaty bodies. The Committee against 
Torture has nonetheless been very flexible on this issue to date. 
The Committee has revised its procedures to try to overcome the 
fact that states complain about not being able to submit reports 
on time. What the Committee has done instead is to adopt a list 
of issues prior to reporting. This is a way to changing the size, 
the style, the format, the response mechanism, and consequently 
the ability of a State Party to report on its compliance with the 
Convention it has ratified.

The third issue I would like to address is the recommenda-
tions that the Committee makes in response to country reports, 
as well as in its inquiries and individual petitions. Since 1993, 
the Committee has issued formal lists of recommendations 
following the review of the State Party reports. It did so even 
earlier for the other two procedures. 

States Parties frequently come in and tell Committee mem-
bers that the recommendations adopted by the Committee are 
not binding, whether they are views on a country report, or on an 
inquiry, or on a petition. It is the job of the Committee, with the 
help of everybody on this panel and in this room, to change that 
reality. Why are the Committee’s views — in the form of rec-
ommendations — not binding? Why is this procedure so weak? 
The efficacy of the treaty regime requires that the supervisory 
committee must be in a position where it does not casually give 
approval to States Parties, saying, “We are really so thrilled to 
discover that countries have adopted a law criminalizing tor-
ture,” or something like that. The Committee’s views need to 
be — and be seen to be — not only authoritative, but with real 
impact.

How can such progress develop? There are some models 
worth looking towards. For example, the Inter-American system 
has a human rights court to which the Inter-American Human 

Rights Commission can appeal, and that makes it a stronger 
process. The treaty body system has nothing of that sort. Also, 
one has to ask seriously whether the proliferation of new and 
different treaty bodies dilutes the decisions and views of the 
Committee against Torture or whether it strengthens them; 
whether adding new and totally independent mechanisms has a 
strengthening effect or results in a weaker outcome; and whether 
something else might be necessary in the universal system of 
human rights protection.   

Another way to examine progress is to look at whether there 
are results from the Committee’s recommendations that can be 
considered successes.

At present, 109 countries have incorporated universal juris-
diction into domestic legislation. Fourteen countries have actu-
ally tried cases based on it. This is related to the Convention’s 
Article 5,6 and can be considered a positive result. As the 
Convention demands, torture is criminalized in domestic law in 
most countries reporting to the Committee. Rape is recognized 
as torture, and the justification for why it is torture is estab-
lished, and so is the principle that, as torture, it is absolutely 
forbidden. Nonrefoulement procedures exist in country after 
country, and they comport with, in many cases, the requirement 
of Article 3 of the Convention that no one shall be returned if 
he or she faces a real risk of torture;7 in other cases, we are still 
working on bringing the State Party into compliance. I also 
want to point out that even in a complex area like reparation and 
rehabilitation, and even compensation, the Committee has been 
able to see results in particular cases, sometimes as a result of 
specific investigations into petitions brought to the Committee 
under its optional Article 22 procedure.8

I spoke earlier about the “fourth R” — reality check, which 
arises in the context of the Committee’s follow-up procedure and 
its effectiveness. There have been reports from the Committee’s 
Rapporteur on Follow-up to Country Conclusions under Article 
19 and, next year, there will be further reports on the follow-up 
procedure. To summarize, the Committee has used its follow-up 
procedure for 87 country reviews involving 82 countries exam-
ined since 2003. For 76 percent of the countries, the Committee 
has called on State Parties from all regions of the world to 
conduct prompt, thorough, and more effective investigations; in 
61 percent of the cases, the Committee has asked countries to 
prosecute and sanction the act of torture; and for 57 percent of 
the countries examined, the Committee has complained to the 
countries that they lack adequate basic legal safeguards, such 
as providing access to a doctor, a lawyer, or a relative. Coming 
in at sixth or seventh place have been recommendations for 
follow-up regarding gender-based violence. The evaluation of 
the Committee follow-up procedure is a work in progress and 
lots still has to be accomplished in this regard.

Allow me to comment on remarks of my colleagues today. 
The initial remarks from Amnesty International referred criti-
cally to the Committee’s “consistency” three times, and we have 
heard that same theme repeated on this panel. I will not use the 
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traditional quotation about consistency being a hobgoblin, but 
more to the point, the question is: on what issues are we going 
to talk about consistency? We have heard about the issue with 
regard to the death penalty and everything else the Committee 
is doing. There is well-known disagreement on the Committee 
over whether the death penalty is prohibited by the Convention, 
so, in addressing consistency of the Committee’s conclusions on 
this topic, one might want to keep that fact in mind.

On the question of the Inter-American Commission and 
other available tools, I would like to recall that, in trying to think 
of how we could further strengthen the Convention, it is worth 
recalling the proposal by Manfred Nowak for a world court 
for human rights.9 Alternatively, one might also want to think 
about the question of whether there needs to be some sort of an 
appellate body in the treaty system, which would have binding 
authority. Nowak says countries should come in and hand over 
all petition procedures under the human rights treaties to a world 
court on human rights. That is his proposal. Well, a mechanism 
like the Inter-American Court on Human Rights, an appellate 
body with binding authority to which cases may proceed after 
going through the Inter-American Commission, might be a bet-
ter model than Nowak’s suggestion, and I would suggest having 
a look at that. 

On the question of the available tools, there was a lot of dis-
cussion of the UPR and its relationship to the Committee. Again, 
I would like to say the resources devoted to the UPR by the 
Office of the High Commissioner and the States Parties together 
are like a dream for anybody who has worked on treaty bodies. 
The number of people tasked to the preparation of documents, 
the time, the resources, webcasting, all of these could be utilized 
to strengthen the treaty body process without needing a court.

We have just had a splendid presentation from Florence 
Simbiri-Jaoko about how a national human rights commis-
sion can be involved with the Committee’s concerns. I want to 
offer one small correction. My understanding is that the Kenya 
National Commission did not have access to a draft of the 
Committee’s concluding comments. Concluding comments are 
a confidential matter, and while there have reportedly been inci-
dents in which some former members of the Committee went to 
governments with draft texts of the conclusions, I am not aware 
of any case ever in which an NGO has been given concluding 
comments in advance, and I would hope that there would not 
be such a case. My understanding, and that of my colleagues on 
the Committee, was that what the Kenya National Commission 
received was the State Party’s replies to the Committee’s ques-
tions, which are part of the public record

Finally, once again I return to the issue of follow-up. There 
is now something called the Inter-Committee meeting, which 
brings together representatives of each of the treaty bodies to 
talk about reform of treaty body procedures. At the meeting 
in late 2009,10 it was decided that a new sub-committee on 
follow-up would be created to help consolidate and prioritize 
the recommendations of the treaty bodies so they in fact feed 

into the UPR process, the technical assistance programs of the 
High Commissioner, the work of Special Rapporteurs, and oth-
ers that handle the more active, on-the-ground UN mechanisms. 
Whether that will actually come about in practice is anybody’s 
guess, but with your interest and support, it might happen. 

final Comments

On the question relating to the scope of the Committee’s 
focus, of course we can do as was suggested: limit our activi-
ties and focus the Committee’s work on only a couple of issues, 
and then no doubt, we will have a seminar a year from now, in 
which not only Amnesty, but also Human Rights Watch, will 
come and have a robust discussion about why the Committee is 
not doing enough! 

More seriously, we have considered it enormously impor-
tant to be sure that we are addressing everything that falls 
within the scope of torture. At the same time, we are aware of 
our working methods, which can sometimes produce peculiar 
results. For example, with the follow-up mechanism, we have 
found that of the 87 countries reviewed, we have identified for 
follow-up between one and five topics for all but 35 countries. 
We have changed our working methods, and now adopt conclu-
sions which are much longer. As a result, it now appears that 
the Committee identifies six or more conclusions for follow-up 
items, which is a huge burden.

Of course, we have to put two things together: how to be effi-
cacious; and how to be more precise with our working methods.

Why is codification presented as a positive factor in the 
example that I gave? First of all, I was arguing with the kinds 
of data that are used in the articles by Hathaway, Vreeland, and 
others. Secondly, because codification is not insignificant if the 
rest of the legal system also works. The point about Kenya’s 
judicial system not being responsive to the rest of society is one 
that we grapple with on a daily basis. If you will look at the 
Committee’s General Comment No. 2, paragraph 11, in which 
we talk about the importance of codification of the definition of 
torture, you will see that the Committee considers that codifica-
tion emphasizes the need for appropriate punishment that takes 
into account the gravity of the offense.11 Furthermore, codifica-
tion strengthens of the deterrent effect of the prohibition and 
enhances the ability of responsible officials to track the specific 
crime of torture, and enables and empowers the public to moni-
tor and, when required, to challenge state action, as well as state 
inaction, that violates the Convention. Thus, codification can be 
and is a good indicator as to whether states uphold such conven-
tions and whether they do more harm than good, which feeds 
into any discussion of efficacy and compliance theory.

On the issue of empowering the watchdogs and the NGOs, I 
challenge anyone to look at the procedure of the Committee with 
regard to NGOs and their involvement and conclude that this 
is not at the forefront of what the treaty committees have been 
doing. We not only have, long before other committees, called 
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on the NGOs to submit material in advance and made it a formal 
part of the Article 19 review process,12 but now with the web, 
we post those submissions that come in to us online and make 
them available worldwide. This was the model, I think, for the 
UPR publishing NGO submissions and, frankly, I think that this 
is enormously empowering.

On the subject of the five Rs and the lack of inclusion of 
local abuses in the national reports: that is the purpose of our 
whole review process. No report comes from a State Party and 
floats through unchallenged.

Finally, addressing the definition of torture and the potential 
for broader applicability, I think that everything we do focuses 

on the fact that this definition with its four purposes and its 
many components is a very broad one, not a narrow one. See 
our General Comment No. 2 again, you might look at paragraph 
18, which makes it clear that the failure of the state to exercise 
due diligence to intervene to prevent acts impermissible under 
the Convention provides a form of encouragement or de facto 
commission constituting state responsibility.13 The Commission 
has applied this principle of a State Party’s failure to prevent 
and protect victims from gender-based violence, which is clearly 
looking broadly at this definition to encompass acquiescence, 
consent, and find any relevant responsibility of the state there. 
We try to do that at every session.

First of all, I would like to thank the Washington College 
of Law, Amnesty International, and the Chairman of 
the Committee against Torture, Claudio Grossman, for 

organizing this conference addressing the evolution of the 
Committee against Torture (CAT), and especially this panel on 
the Committee’s successes and shortcomings.

It is particularly important that it happens now in 2010, as in 
my view, the Committee is at a crossroad, as I will try to explain. 
Being the last one to speak on this panel has pros and cons: the 
pros are that issues that I want to mention have already been 
presented, and the cons are that I have less time to mention what 
has not already been said.

Therefore, I beg your indulgence for having now to give 
a completely unstructured presentation considering that I am 
asked to reply to some of the issues just raised by my predeces-
sors, and in a limited time, thus I will not be able to follow my 
presentation. 

I start by referring to the four main tasks of the Committee 
under the mandate set in the Convention against Torture: (1) 
considering individual complaints; (2) undertaking confidential 
inquiries; (3) adopting general comments; and (4) considering 
state reports. For each of these tasks, I will as an observer of 
the Secretariat take stock of the Committee’s achievement, 
analyze the current situation, and see how the shortcomings 
may be addressed in the future to improve the Committee’s 
performance.

Remarks of Joao Nataf*

* Joao Nataf is the Acting Secretary to the UN Committee against 

Torture.

inDiviDual Complaints

Thus far, since 1988, the Committee has registered approxi-
mately 400 individual complaints concerning 29 States Parties 
to the Convention. It has considered around 300 of such com-
munications, decided on the merits of 150, and found violations 
of the Convention in approximately fifty of them. However, the 
current situation is that close to 100 individual complaints are 
pending before the Committee. This backlog has been criticized, 
especially by State Parties. There are also concerns that, when 
interim measures have been granted, especially in the case of 
Article 3 of the Convention, states’ nonrefoulement obligations, 
the Committee is taking a long time to decide on the merits of 
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these cases.1 This is a problem for States Parties, but also for 
rights holders, because if the decision is not taken in an expedi-
tious way, the procedure at the national level is paralyzed. 

ConfiDential inQuiRies

As to confidential inquiries, only eight States Parties out of 
146 have opted out of this procedure, thus not recognizing the 
Committee’s competence in this area. As of now, the Committee 
has undertaken seven confidential inquiries and at each session 
allocates time to discuss this important issue, as the Committee 
members always look very cautiously into the issue of allega-
tions of systematic practice of torture in a State Party. I hope 
this responds to the questions raised about this confidential 
procedure.

GeneRal Comments

With regard to general comments, the Convention makes 
specific mention of the possibility of the Committee adopting 
general comments, despite the criticism of some with respect 
to general comments adopted by treaty bodies. However, in 
the past 22 years, the Committee has only adopted two general 
comments, with over eleven years between the first and the sec-
ond. This is definitely a shortcoming of the Committee’s work. 
On General Comment No. 1, it has to be mentioned that it is 
outdated and actually detrimental to the Committee’s actions, 
as it states that the Committee is not a “quasi-judicial body.”2 I 
believe that nowadays it is agreed that treaty bodies are, in fact, 
“quasi-judicial bodies” despite the fact that their decisions are 
not enforceable. It is important that the Committee looks into 
readdressing this issue. On General Comment No. 2, a lot has 
already been said on this panel, including that it was very wel-
come to all human rights stakeholders, so I will not come back 
to the point. 

On the adoption of general comments by the Committee, I 
would like to draw a parallel with regard to other treaty bodies. 
As an example, I will take the Committee on Elimination of 
Discrimination against Women (CEDAW). It has had approxi-
mately the same number of sessions as the CAT, as it just had 
its 45th session in January 2010, while CAT will have its 44th 
session in April 2010. However, CEDAW has adopted 26 gen-
eral comments and CAT only two. There is a clear discrepancy 
between these numbers. Similar comparison with other treaty 
bodies could also be done. In my view, in addition to improv-
ing its working methods, the main reason for such difference is 
that Committee Against Torture has only ten members and most 
other Committees have either 18 or 23. Therefore the burden 
of work is much heavier for each member of this Committee 
just for this reason, not to mention the broader mandate of the 
Committee.

The issue of general comments is also important as it 
relates to the interpretation of the Convention, and the study 
and reflection on the provisions of the Convention. Due to the 
Committee’s lack of general comments, this field has been left 

free for other entities. This is especially the case of the Special 
Rapporteur on Torture, who has actually adopted reports on a 
large variety of issues relevant to the Convention and its imple-
mentation. These issues range from anti-terrorist measures to 
corporal punishment, from gender-specific forms of torture to 
universal jurisdiction and solitary confinement. The Special 
Rapporteur has actually done some of the work that should have 
been done by CAT despite the fact that the Committee is the 
guardian of the Convention. 

Other entities also have mandates for which the Convention 
is relevant. I could cite the Working Groups on Enforced or 
Involuntary Disappearances, or on Arbitrary Detention; or the 
Special Rapporteurs on Extrajudicial, Summary or Arbitrary 
Executions, on Contemporary Forms of Slavery, on the 
Promotion and Protection of Human Rights while Countering 
Terrorism, on Trafficking in Persons, just to mention a few 
examples of other Special Procedures of the Human Rights 
Council also have overlapping mandates with the Committee 
against Torture. 

states paRties’ RepoRts

Finally, regarding the examination of States Parties’ reports, 
since 1988 the Committee has adopted more than 270 conclud-
ing observations on 113 states that have reported, at least once, 
to the Committee. 

Let us now look into how the Committee interacts with 
States Parties to the Convention with regard to their reporting 
obligations and the implementation of the Convention’s provi-
sions. For that purpose, the Committee has established several 
tools. For the states that have never reported to the Convention, 
it sends reminders and draws the attention of these states on 
the importance of reporting and to fulfill their obligations 
in a timely manner. Actually, the number of states that have 
never reported has dropped from 2007 to 2010 from 40 to 33. 
Addressing a question raised by the panel about non-reporting 
states, the Committee can schedule a country for consideration 
under its rules of procedure without having received a report. It 
has actually decided to do that twice in the past and was suc-
cessful with this approach. It gave a deadline for these States 
Parties to submit a report and, surprisingly and quite quickly, 
these states presented their reports. If the report had not been 
presented, the Committee could have considered the situation in 
that country absent of a report. This shows that if states really 
want, they can prepare and submit a report to treaty bodies. The 
obvious example of the will of states is the case of the Human 
Rights Council’s Universal Periodic Review (UPR) for which, 
up until now, all 96 states scheduled for the UPR have appeared 
before the Council. Only three have not presented their reports 
despite being reviewed nevertheless. This is far away from the 
way states interact, in general, with treaty bodies. Taking the 
example of the Committee against Torture, more than twenty 
states have reports that are overdue for more than six years, and 
33 states have never reported.
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With regard to states that do report to the Committee, the 
Committee has developed other means of engagement with 
them. A first measure is the follow-up procedure, which has 
already been addressed by Ms. Gaer in this panel, and has 
proved to be a successful one. Despite the lack of time, I will 
point out in more detail a second procedure that I think it is an 
important innovative procedure adopted by the Committee in 
2007: the so-called “list of issues prior to reporting.” First, I 
just want to mention the interaction that the Committee has with 
States Parties, NGOs, and national human rights institutions 
(NHRIs). Each year, the Committee meets with State Parties, as 
it will do during its May 2010 session, when all States Parties 
are invited to have an informal dialogue with the Committee. In 
addition, at each session, the Committee also sets aside one hour 
per report to meet with NGOs and one with NHRIs. Without a 
doubt, I think that CAT has been on the forefront of the interac-
tion not only with State Parties, but also with NGOs and NHRIs. 

The Committee’s proactive and innovative procedure I just 
mentioned is the adoption and remittance of a list of issues to 
States Parties before they submit their reports to the Committee 
such that the replies to this list of questions will constitute 
the state report to the Committee. With this procedure, the 
Committee is pioneering what could be the future of treaty 
reporting. Other treaty bodies are now looking into the same 
possibility. It is an optional reporting procedure to the one estab-
lished in Article 19 of the Convention. Therefore, if states so 
decide, they can avail themselves of this new procedure which 
facilitates their reporting obligations. If they do not, they can 
still report under the normal reporting procedure. 

This new reporting procedure has several benefits. First, the 
reports submitted under this procedure will be far more focused 
than a normal report because States Parties will be replying 
to specific questions, which were tailored by the Committee 

specifically to the state in question. Second, it will allow State 
Parties to report in a timely manner, as the Committee estab-
lishes a date for to submittal of the answers corresponding to the 
due date of the report under the Convention’s established peri-
ods. Third, it will certainly also facilitate the reporting process 
because it is much easier for State Parties, especially for those 
that do not have the necessary financial and human resources, to 
reply to specific issues rather than prepare a full-fledged report. 
The fourth advantage is that there will not be any subsequent 
list of issues. Thus, no other procedural step is needed between 
the submission of the report and its consideration. Finally, the 
fifth positive aspect is that it will shorten the period reports are 
pending before the Committee until they are examined. After 
answers to the list of issues are submitted as the state report, 
the Committee will examine this report within an expected 
maximum period of one to one-and-a-half years. The shorter 
the interim period is, the better the dialogue will be with the 
State Party delegation coming before the Committee. These are 
the main advantages of this procedure, which should make it a 
success, but which still fully depend on the states’ cooperation. 
Thus, it is as yet too early to make a complete assessment of the 
alternate reporting procedure.

The Committee has decided not to apply this procedure to 
initial reports but, in my opinion, it should also apply it to states 
that have never reported. According to the Committee, initial 
report should be full-fledged. However, one could argue that it is 
better to have a report submitted under this new procedure, even 
if more focused on certain issues, than having no report at all. 
In addition, if a State Party follows the guidelines and responds 
properly to the issues raised by the Committee, including the 
non-specific questions, its report should be as complete as a 
full-fledged report submitted under the traditional procedures. 
Therefore, I think that the Committee could revise this proce-
dure to also try to assist states in submitting an initial report. 
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In summary, as I am told that I have exhausted my speaking 
time, the Committee has one of the largest mandates of all treaty 
bodies, the smallest membership of all, and inadequate meeting 
time. Irrespective of these difficulties, it has decided to establish 
an innovative procedure to assist States Parties to fulfill their 
obligations, despite the additional burden that it creates for the 
Committee and the Secretariat. Could the Committee have done 
more? It could have further improved its methods of work, but 
it definitely could not have done as much as other committees 
without their better conditions of membership and meeting time. 
In addition, the Committee, as mentioned previously by Mr. 
Faerkel, faces the dilemma that further assisting States Parties to 
report will increase the backlog of pending reports and will fur-
ther reduce the Committee’s available meeting time dedicated to 
other issues, such as complaints and general comments.

The question of strengthening the Committee and looking 
into its evolution is an important one to address at this moment 
for several reasons: a new Special Rapporteur on Torture will be 
appointed this year; the Subcommittee on Prevention of Torture 
will grow from 10 to 25 members, which will increase its vis-
ibility and allow it to undertake many more visits; the work of 
the Committee has recently been under some criticism of certain 
states despite, in my opinion, such attacks being unfounded; and 
finally, the International Convention for the Protection of All 
Persons from Enforced Disappearance will soon enter into force, 
thus creating a new treaty body whose mandate will, in certain 
aspects, overlap with the Committee’s.3 

There are three possible ways the Committee could adjust 
to this landscape. First, the Committee could reduce its activi-
ties, interpreting its mandate to a minimum; I think this would 
be very negative, as it would lessen the effective prevention 
and struggle against torture. Second, the Committee could try 
to have its membership increased; this will be very difficult 
because it would require amending the Convention, which 
would take at least a decade. 

The third possibility is to increase the Committee’s meeting 
time, which is exactly what the Committee has decided to do, 
in its 2009 annual report to General Assembly requesting more 
meeting time. In his address to the 64th General Assembly, 
the Chairman made again this request.4 However, the General 
Assembly decided not to grant the Committee more meet-
ing time. This is interesting as just one year before, in 2008, 
another treaty body, the Committee on the Elimination of Racial 
Discrimination, which was also facing a backlog of reports but 
had no backlog of individual complaints, was given additional 
meeting time. How can this be interpreted?

To conclude, in my opinion, the Committee may improve 
its working methods but the international community should 
provide it with the adequate working conditions to perform 
effectively and in accordance with the mandate set out in the 
Convention; that is its responsibility. Thank you. HRB

Endnotes begin on page 53.
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Opening Remarks from Dean Claudio Grossman, Moderator

PANEL II: ENSURING REPARATIONS FOR VICTIMS OF TORTURE AND 
OTHER ILL TREATMENT

Dear friends, we are going to begin the second panel on 
ensuring reparations for victims of torture and other ill-
treatment. Each panelist will speak for approximately 

ten minutes, after which there will be time for questions.

Let me start by noting that the comments in this and other 
panels today are made à titre personnel (in a personal capacity) 
and, accordingly, do not necessarily represent the views of the 
UN Committee against Torture.

To open this panel, I would like to begin by saying that repa-
rations cover everyone who has been subjected to torture and 
other violations defined under the Convention. That includes a 
right to reparations for, in some cases, “very bad people” such as 
common criminals or terrorists. As chair of the UN Committee 
against Torture, I oversee the meetings with States Parties, some 
of which tell the Committee, “You listen to terrorists and very 
bad people,” and on occasion that is true. I respond at those 
times that some individuals who claim that they have been 
tortured are not people who work for the local Rotary Club, 
go home early each night, and tuck their children in bed. Some 
petitioners who resort to the Committee are accused of being 
terrorists, but I do not know of any provision in the Convention 
that says, “A terrorist cannot complain if tortured.”

Exercising the right to petition to the Committee does 
not mean that what is being alleged is true. Let me add that 
the exclusion of a petition on the basis that the petitioner is 
a “bad person” would arguably have one up side: since the 
Committee has very limited resources, this would free up valu-
able Committee time. However, States Parties that have drafted 
and adopted these international instruments have been very 
clear, and in my view rightly so, in establishing that no one can 
be tortured. By choosing to act in accordance with the respect 
due to the human rights tradition, States Parties have reaffirmed 
what we have learned in this hemisphere and elsewhere: that you 
cannot defend the human rights of everyone unless you establish 
that every human being must be treated in accordance with val-
idly accepted norms by states.

Another important consideration is consistency as a matter 
of legitimacy. Judicial, semi-judicial, and administrative organs 
must accord everyone the same treatment. Some tensions arise, 
however, when, in the process of interpreting a norm, super-
visory organs encounter flawed or conflicting jurisprudence. 
These matters have been the object of extensive theoretical 
analysis, and at this point I would like to mention that the need 

for “consistency” could in some instances prevent the evolution 
of the law. That does not mean that consistency is unimport-
ant, but in the complex decision-making process of collective 
supervisory organs, sometimes uncertainty or vague formulation 
may become unavoidable. This brings to mind, for example, the 
evolution that has taken place with regard to the treatment of 
extraordinary renditions or rape as a form of torture.

Relevant to our panel is that, for the Convention against 
Torture to be effective, full compliance with its obligations 
including an adequate system of follow up to the Committee’s 
findings is necessary. To illustrate this point, allow me to refer 
to the following comments attributed to a Central American 
dictator: “I don’t know why people complain that we don’t have 
free elections here. Everyone can be a candidate, everyone can 
campaign, everyone can vote. The only thing that I do is count 
the votes.” If individuals can come before the Committee, file 
petitions, and receive a finding in their favor, but there is no 
redress, we will find that the system’s legitimacy will be ulti-
mately and rightly imperiled. As we discuss today how to ensure 
reparations, let us keep in mind that what is at stake is not only 
the right of the victims but also the value of the Convention 
against Torture as a whole.

To explore what we can do to ensure reparations for victims 
of torture and other ill-treatment, we have assembled a very 
unique panel. The panelists will enhance our understanding 
of important obligations laid down in the Convention. This 
includes, for example, answering the questions: Who qualifies 
as a victim? Is the definition limited to the person who was 
tortured or does it encompass his or her dependents? The right 
to redress applies not only in cases of torture, but also of cruel, 
inhuman, or degrading treatment or punishment. What tests 
should be used in these instances to prove that redress is war-
ranted? What are the scope and extent of state obligations under 
Article 12? What is the scope of redress, compensation, and 
rehabilitation, and what are the respective meanings of these 
terms? Anyone who has worked with victims of torture knows 
that while there are material damages, immaterial damages, and 
measures of rehabilitation, of utmost importance to the victims 
is the certainty that their ordeal will not be inflicted on any-
one else. Accordingly, for victims, the provision of symbolic 
measures, such as high-level government authorities asking 
forgiveness, the opening of human rights museums, the nam-
ing of schools and streets, etcetera, is essential. Equally, the 
adoption of domestic norms to prevent torture, reject impunity, 
and ensure full reparations — measures which have taken place 



24

within the Inter-American system — are important components 
of ensuring full redress. Is it possible to follow such an approach 
within the universal system? To what extent should reparations 
be the subject of a general comment? Some of us believe that 
general comments are not the solution for every matter, but tak-
ing into account the importance of reparations, a general com-
ment would provide guidance to petitioners and governments, as 

well as the Committee itself, thereby increasing the legitimacy 
of the prohibition against torture.

Without further delay, please join me in welcoming our first 
panelist, Christopher Keith Hall, and welcome again to everyone 
here including those who came from afar.

My presentation will focus on how the UN Committee 
against Torture can strengthen its scrutiny and rec-
ommendations concerning the implementation of 

Article 14 of the Convention against Torture. First, I will dis-
cuss some of the essential elements of the awkwardly worded 
article. Article 141 requires each State Party to ensure in its legal 
system, normally entailing legislation, that a victim2 of torture3 
obtains “redress,” or an obligation of result. Redress is a term 
that today is understood to include all five forms of reparations 
— restitution, rehabilitation, compensation, satisfaction, and 
guarantees of non-repetition — and an enforceable right that 
requires access to a court, and to fair and adequate compensa-
tion, including the means for as full a rehabilitation as possible. 
The ungainly phrase from 1984 would certainly include all 
forms of reparations today.

One component of this obligation under Article 14 is the 
obligation for each State Party to ensure that each victim of tor-
ture subject to its jurisdiction has the enforceable right to obtain 
reparations for torture committed abroad, whether the torture 
was committed by a national or by a foreigner. The reasons why 
this is so are set out in some detail in an article in the European 
Journal of International Law.4

Article 14, potentially one of the most important articles 
of the Convention against Torture, was largely overlooked by 
states, scholars, and the Committee itself for nearly two decades. 
Then, the Committee at its May 2005 session confronted 
Canada’s defense of its court’s decision in the Bouzari case 
against Iran, upholding Iran’s claim of state immunity in a civil 
suit for reparations based on torture committed in Iran.5 After 
carefully considering the mutually exclusive and entirely specu-
lative arguments as to why Article 14 only applied to torture 
committed in territories in a State Party’s jurisdiction, and not 
committed abroad, the Committee expressed its concern about 
Canada’s inability to provide compensation to victims of torture 
in all cases, and recommended that Canada review its position 
under Article 14 of the Convention to ensure provision of com-
pensation through its civil jurisdiction to all victims of torture.6

Remarks of Christopher Keith Hall*
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Victims and those working on their behalf welcomed this 
bold step forward to make Article 14 the effective tool for 
reparations envisaged by the drafters. They hoped this deci-
sion would mark the beginning of a consistent approach by the 
Committee in its examination of each State Party’s report, lead-
ing perhaps to an authoritative general comment on the scope 
of Article 14. Finally, victims hoped that the general comment 
would lay to rest once and for all doubts about the Article’s 
scope.

What happened and what may have been the consequences? 
First, the Committee did not ask other States Parties at subse-
quent meetings whether they provided for universal jurisdiction 
under Article 14, nor express concern about the failure of states 
to do so, nor recommend that States Parties that had failed to do 
so amend their legislation forthwith. Instead, over the next few 
sessions, the Committee made three cryptic statements, which 
possibly could be taken to refer to the obligation under Article 
14 for the right of victims to recover reparations for torture 
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committed abroad. First, it asked about compensation awarded 
against an Austrian civil police officer abroad;7 second, it urged 
the Republic of Korea to ensure that all victims be able to obtain 
redress;8 and third, it welcomed a French procedure for victims 
of terrorism abroad.9

At that point, Amnesty International, REDRESS, 
INTERIGHTS, and JUSTICE intervened in the House of Lords 
in a case called Jones v. Ministry of Interior of Saudi Arabia 
involving four United Kingdom nationals suing Saudi Arabia 
and its officials who allegedly tortured them.10 The interven-
ers argued that the Committee against Torture’s conclusions 
and recommendations with respect to Canada’s report were 
an authoritative interpretation of the Convention and that the 
United Kingdom had an obligation to ensure that the four vic-
tims could recover. In the absence of either an authoritative 
general comment on Article 14, or a consistent examination by 
the Committee with respect to each State Party in subsequent 
sessions, however, this argument fell on deaf ears. The House 
of Lords, in marked contrast to the International Court of Justice 
and national courts in other states, dismissed the legal authority 
of the Committee’s recommendation as “slight.”11 One judge 
went as far to say that “as an interpretation of Article 14, or as a 
statement of international law, I regard it as having no value.”12

Bearing this national court discussion in mind as the four 
victims began to apply to the European Court of Human Rights 
to challenge it, Amnesty International wrote to the Chair of the 
Committee on November 2, 2007 to urge that it use an eight-
point checklist to assess the compliance of the States Parties 
under Article 14, hoping that by the time the European Court of 
Human Rights heard the case, the Committee would establish 
a strong, consistent approach confirming the conclusions and 
recommendations it took in 2005.

What were the eight points on the check list? One simply 
asks states to provide relevant legislation and court decisions, 
including full copies, not simply an account, of the legislation. 
Another asks whether the right to reparation was restricted to 
victims who were nationals of the States Parties, whether the 
right to reparation was restricted to ill treatment committed 
by nationals of the State Party, and whether reparations were 
restricted to torture or ill treatment committed in territories sub-
ject to a State Party’s jurisdiction.13

What has been the practice of the Committee since the 
November 2007 letter? A review of the past two sessions 
(April-May 2009 and November 2009) reveals some posi-
tive developments but also considerable disappointments. The 
Committee examined fourteen state reports: Azerbaijan, Chad, 
Chile, Colombia, El Salvador, Honduras, Israel, Moldova, New 
Zealand, Nicaragua, Philippines, Slovakia, Spain, and Yemen. 
On the positive side, there has been far greater scrutiny of repa-
rations programs, particularly addressing discriminatory access 
to such programs, and greater, but still not uniform consistency 

in the scrutiny of complaints by victims seeking reparations 
from officials and courts.

There are disappointments, however. First, the Secretariat 
and the Committee could insist that States Parties provide elec-
tronically all relevant legislation and court decisions in the form 
of links or legible, scanned versions. Even when such docu-
ments are not available in a UN language, making them acces-
sible in their original language on the website would facilitate 
analysis by civil society of the relevant passages and, therefore, 
facilitate the dialogue between the Committee, States Parties, 
and civil society. One such example of analysis by civil society 
that could assist the work of the Committee are the “No Safe 
Haven” series of papers of universal, civil, and criminal jurisdic-
tion, which Amnesty International began publishing in October 
2008 on the tenth anniversary of Pinochet’s arrest in London. 
Of the 192 UN Member States, papers have been published so 
far on six: Bulgaria, Germany, Solomon Islands, Spain, Sweden, 
and Venezuela.14

Two other specific disappointments could be mentioned. 
First, apart from the example of the conclusions and recom-
mendations concerning Chile’s report, the five forms of repara-
tions have not been mentioned.15 Second — and this is directly 
relevant to the case against the United Kingdom in the European 
Court of Human Rights16 — the Committee, echoing some of the 
problems regarding its scrutiny regarding the universal criminal 
jurisdiction obligation under Article 5, missed the opportunity 
in each of the fourteen State Party examinations in 2009 to ask 
if the State Party has provided for universal civil jurisdiction. 
Moreover, the Committee missed the opportunity to recommend 
that States Parties do so, without any improper conditions, such 
as recognition of claims of state or official immunities regard-
ing torture, statutes of limitation, and ne bis in idem applicable 
to foreign court decisions, even when the foreign proceedings 
were a sham or unfair. This recognition of universal civil juris-
diction should also apply despite any shams: prohibitions of 
retrospective national legislation to conduct that was already a 
crime under international law; dual-criminality, recognition of 
foreign amnesties, and similar measures of impunity; improper 
defenses, such as superior orders, duress, and necessity; weak 
principles of superior responsibility, such as those modeled on 
Article 28 of the Rome Statute of the International Criminal 
Court;17 and a requirement that the defendant had been in the 
territory of the State Party before a criminal investigation or a 
request for extradition is made. This is important because most 
civil law countries permit civil claims to be made in criminal 
cases or require that the defendant be a resident of the State 
Party for a civil suit to be filed. Many states also provide for 
political control over the institution of cases or mutual political 
assistance requested or granted. Finally, there are weak mutual 
assistance provisions in national law or in treaties.

It is to be hoped that the Committee will addresses these 
concerns as it strengthens its methods of work.
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Thank you very much for the invitation to speak; it is a 
pleasure to do so at Washington College of Law and at 
the invitation of Amnesty International.

It can be very hard to distinguish reparations from remedies, 
although nominally they should be treated differently. In legal 
literature, these two subjects are generally discussed together 
and sometimes even interchangeably. In the case of torture, it 
is perhaps even necessary to consider remedies and reparations 
in total, because our goals are to prevent torture, to punish acts 
of torture, and to make victims whole. It is difficult to do all 
three of those things with a narrow vision of compensation. I 
will deal with this in a very general way, by looking at repara-
tions and remedies together, guided by Torture in International 
Law: A Guide to Jurisprudence, an excellent book produced by 
the Association for the Prevention of Torture and the Center 
for Justice and International Law in 2008,1 which shows how 
broad and diversified the jurisprudence of many different organs 
addressing these issues has been. Jurisprudential developments 
give us a lot of guidance not only on all aspects of torture, but 
also on issues of reparations and remedies for torture. I hope 
that a comparison of different organs and mechanisms can help 
the UN Committee against Torture, an organ that has made 
great contributions to the field of torture prevention, continue 
to deepen those contributions and coordinate them as much as 
possible with the jurisprudence of other organs.

I will start by discussing remedies in domestic jurisdiction. 
Habeas corpus is both a remedy and a safeguard, and is a very 
important preventive mechanism. The Inter-American Court on 
Human Rights, in Advisory Opinion OC-9 on “Habeas Corpus 
in Emergency Situations,” made it very clear that habeas corpus 
cannot be suspended even in a state of emergency because it not 
only protects against arbitrary detention, but also against mis-
treatment, disappearances, unlawful prison conditions, etcetera.2 
Because of this, it is important that we continue to acknowledge 
that domestic jurisdictions have a very robust way of dealing 
with habeas corpus. It is not enough to have habeas corpus 
on the books or for magistrates and judges to have a mechani-
cal way of dealing with questions of habeas corpus. Instead, 
it’s important for treaty organs to identify and develop what is 
required of a judge in habeas corpus proceedings: to conduct a 
robust investigation, to mobilize and go to detention centers, to 
insist on seeing the victim of an arrest personally and physically. 
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All of these things leave room for development in international 
jurisprudence, so that we can give guidance to domestic courts 
and treat them as requirements under international law.

The second important remedy is the exclusionary rule, 
which is well treated in the treaties themselves. We must 
go beyond the letter of the treaties, because both the Inter-
American Convention to Prevent and Punish Torture3 and the 
UN Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment,4 establish only that a 
confession obtained under torture is inadmissible. In order for 
this remedy to be effective as a preventive mechanism, we need 
to exclude all evidence which the investigator secures through 
use of torture. In that sense, the “Fruit of the Poisonous Tree” 
doctrine, developed in American constitutional law, should be 
our desideratum, our goal. We should make it such that it is 
counterproductive for the investigator to torture, because it will 
jeopardize the whole prosecutorial case.

I think it is also very well developed and well established by 
now — although it was not the case 30 or 25 years ago — that 
torture triggers an obligation on the part of the state to inves-
tigate, prosecute, and punish those responsible. As far back as 
1980, at the height of the military dictatorship in Argentina, 
the Inter-American Commission on Human Rights said in a 
case called Frigerio v. Argentina, concerning the treatment of 
a young girl in my hometown of Mar del Plata, Argentina, that 
the state was obligated to investigate, prosecute, and punish the 
perpetrators of the disappearance, torture, and eventual killing 
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of Rosa Ana Frigerio.5 This decision was incredibly pioneering, 
because at that time, the Commission must have thought it was 
completely futile — that Argentina would never investigate, 
prosecute, and punish — but the Commission also said we 
should never say never. In Argentina today, Ms. Frigerio’s case 
is still being investigated and prosecuted, and the perpetrators 
are going to pay for what they did, even if it takes thirty-some 
years.

This leads us to the prohibition of amnesties, pardons, and 
other factors leading to impunity. The Committee made a great 
decision in the case of Guridi v. Spain addressing pardons 
to Civil Guard torturers.6 I also want to highlight the Inter-
American Court of Human Rights decisions in Barrios Altos v. 
Peru7 and in Almonacid-Arellano v. Chile,8 where the Court not 
only said that all obstacles to prosecution for crimes of torture 
have to be removed, but also that the state is obligated to deprive 
these obstacles of any legal effect in the domestic jurisdiction. 
Interestingly, these decisions have been followed. For instance, 
in Peru and in Chile, domestic jurisdictions felt bound by these 
decisions and deprived amnesties, pardons, statutes of limita-
tions — of all legal effects — so that these major crimes can be 
punished.

Finally, we must insist that torture give rise to both civil and 
criminal remedies in domestic jurisdictions. I recently read that 
as far back as 1939, the eminent jurist Roberto Ago, when he 
was a Special Rapporteur of the International Law Commission 
on State Responsibility, believed that when it comes to certain 
international crimes, civil and criminal jurisdictions must exist 
together. I read this in a separate opinion by Antônio Cançado 
Trindade in the Myrna Mack case against Guatemala.9 The 
European Court of Human Rights has also made it clear that 
there are some violations for which the main remedy, or at least 
the indispensable remedy, is criminal prosecution.10

In discussing reparations at the international level more gen-
erally, we must embrace the idea that reparations have to be inte-
gral, holistic, and comprehensive, and that we cannot let states 
pick and choose what kind of reparations are offered to victims. 
This was very clearly established more than twenty years ago 
in a report by Theo van Boven,11 who was Special Rapporteur 
on the Right to Reparation to Victims of Gross Violations of 
Human Rights, and has also been reaffirmed in the reports of 
Rapporteurs Joinet12 and Bassiouni13 and more recently, Diane 
Orentlicher,14 all on the same subject. It seems to me that in the 
case of torture, as with other crimes against humanity, the state 
is obligated first to the truth, second to justice, third to repara-
tions, and fourth to institutional reform, including vetting or 
excluding from newly democratic forces those people who are 
known to have committed atrocities like torture.

Specifically addressing compensation in cases of torture, 
if the victim has survived, it is relatively possible to apply the 
principle of restitutio ad integrum; that is, to restore the things 
as they were before the episode. Here, I want to spend a minute 
on the notion of punitive damages. When Claudio Grossman 
and I were representing the victims in the Velasquez Rodriguez 
case,15 we went out of our way to persuade the Inter-American 
Court to establish punitive damages for the phenomenon of 
disappearances. We did this, in part, because disappearances 
were still raging in many parts of Latin America and we wanted 
a weapon or an instrument by which we could dissuade coun-
tries from engaging in this practice. We got an amicus curiae 
signed by many Latin American and European jurists saying 
that punitive damages were warranted because disappearances 
and torture within disappearances were such wanton and cruel 
acts. Unfortunately, the Court did not agree with us; they basi-
cally said in one sentence that punitive damages were not a part 
of international law.

In the separate opinion I just mentioned by Antônio Cançado 
Trindade in the Myrna Mack case,16 he goes against the Court 
and says that punitive damages are a part of international law and 
that they should be contemplated. He defines punitive damages 
somewhat differently than we did in the Velasquez Rodriguez 
case. He basically says that what the Court has been doing in 
establishing the obligation to name schools after the victim, to 
name streets, to express public apologies, or even to pay dam-
ages to communities like in the Aloeboetoe and Moiwana cases 
against Suriname,17 can be defined as punitive damages. Maybe 
he is right; maybe that is the way to go. He does say, and I agree 
with him, that we have to avoid the sensation that we can create 
windfalls for victims of torture, because then the organs will 
be accused of being an industry of reparations. He has a very 
important point. But, the question of whether punitive monetary 
damages are necessary to dissuade countries or states from 
engaging in patterns of deliberate, systematic, wanton crimes is 
still open.

I would like to finish with the question of practices and 
patterns, an issue that needs to be explored a little further. 
When torture is conducted as a matter of an ongoing state 
practice and pattern, or it is very systematic or widespread, it 
constitutes a crime against humanity and the Rome Statute of 
the International Criminal Court clearly makes it a punishable 
crime in international law.18 Some of these organs have called 
it “aggravated torture.”19 In this sense, it is important to note 
that the European Court of Human Rights was regrettably very 
hesitant to find patterns of violations in the 1990s, although this 
may have changed in more recent jurisprudence, but the Court 
always tried to find a violation of the prohibition of torture on 
a case-by-case basis. I think that is a start, but when torture is 
state policy, we need more than that in order to make it stop and 
treating this as individual cases may not do the trick. I am very 
grateful for your time.
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Thank you to the Washington College of Law and Amnesty 
International for inviting REDRESS to participate in this 
event.

I am speaking from the perspective of an organization with a 
mandate to seek justice and reparation on behalf of torture sur-
vivors; we very much take a victim-orientated approach. In this 
respect, the Committee against Torture, as the authoritative inter-
preter of the Convention, is one of the key bodies to which we 
look for guidance on the scope and implementation of the right 
to a remedy and reparation. When we look at the Committee’s 
concluding observations and individual views on cases, the more 
detail that we see, in terms of what the standards are on the right 
to effective remedy and full and adequate reparation, the bet-
ter. For states, greater detail assists in knowing concretely what 
they must do to comply with the Convention. For us, greater 
detail is particularly useful in relation to implementation and 
measuring whether or not a particular state has complied with 
the Committee’s views and the Convention. We increasingly see 
this detailed approach in the Committee’s practice. For example, 
in a number of cases including Guridi v. Spain,1 to which Juan 
Mendez already referred, and also a number of cases against 
Tunisia.2 We increasingly see the Committee looking at Article 
143 and interpreting it as not only requiring fair and adequate 
compensation, but the Committee increasingly refers to repara-
tion as requiring restitution, rehabilitation, and measures to guar-
antee non-reoccurrence.

Equally, in the Committee’s concluding observations, as 
Christopher Hall mentioned in relation to Chile, we again see a 
more comprehensive approach to the question of reparation.4 For 
myself, as the lawyer of an individual who was tortured in Chile 
under the Pinochet regime, who is now based outside of Chile 
and who is seeking justice for his torture, these concluding obser-
vations were incredibly helpful in addressing the extent to which 
Chile satisfies the right to reparation under the Convention in a 
detailed manner. For example, the observations not only included 
concrete statements on the incompatibility of the amnesty decree 
that is still in force in Chile with the right to reparation under the 
Convention, but the Committee also went further and looked at 
the actual practice in Chile. The Committee acknowledged that 
in some cases the courts have not applied the amnesty decree, 
thereby enabling some victims to bring their cases before the 
courts. However, the Committee noted that the existence of the 
decree still means that it is at the discretion of the Chilean courts 
as to whether to apply the amnesty. The Committee also pointed 
out that, in some of these cases in which the amnesty is not 
applied, the amnesty decree has adversely impacted the victim’s 
right to reparation nonetheless, as the Chilean Supreme Court 

has reduced penalties on the basis of the amnesty decree. In the 
observations, the Committee commended the health care systems 
available in Chile as part of rehabilitation but highlighted the lack 
of them for victims who live outside Chile, like my client who 
was forcibly expelled from Chile under the Pinochet regime. This 
nuanced and detailed approach in the Committee’s concluding 
observations has been incredibly helpful to us as victims’ repre-
sentatives.

The Chilean example is very much what we are looking for 
from the Committee: a very practical, detailed, and comprehen-
sive analysis and interpretation of the Convention’s requirements 
on the right to an effective remedy and full and adequate repara-
tion. This includes not only the substantive aspects of the right 
to a remedy and reparation, but also the procedural dimension of 
access to justice and the compatibility of procedural barriers such 
as amnesties and immunity, and the practical requirements to 
ensure that victims can exercise their right to a remedy and repa-
ration. For example, as Florence Simbiri-Jaoko from the Kenya 
Human Rights Commission pointed out in the first panel, victim 
and witness protection is a necessary component of the right to a 
remedy and reparation. The integral nature of victim and witness 
protection to the right to a remedy and reparation was also raised 
by the Committee in its last state party report on Kenya.5

Finally, the institutional dimension to the right to a remedy 
and reparation is also an important issue. In this respect, the 
Committee has been quite good at examining the compliance 
of reparation programs, particularly within a transitional justice 

Remarks of Lorna McGregor*
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context, with the right to a remedy and reparation under the 
Convention. The more we can understand about how and when 
these reparation programs comply with the right to reparation 
and remedy under the Convention, the better. For example, the 
Committee often references the need for states to implement the 
findings of their national human rights commission on compen-
sation and other forms of reparation. In this regard, it would be 
very useful for us when trying to use these recommendations if 
the Committee could further develop its analysis and reasoning 
as to why states are obliged to implement the findings of national 
human rights commissions as quasi-judicial institutions.

All of these points come from my perspective as a represen-
tative of torture survivors and my interest in understanding the 
Convention’s requirements on remedies and reparations in order 
to strengthen our engagement with the Committee with the goal 
of having its observations and views implemented. This is also 
important when we are litigating and representing torture survi-
vors outside of the Committee context in order to ensure that the 
Committee’s decisions are used as a key reference point for the 
interpretation of the Convention. For example, as Christopher 
Hall mentioned, when we are litigating before the regional courts 
or at the national level, we increasingly face questions regarding 
what the absolute prohibition of torture requires of states, partic-
ularly in terms of positive obligations. We look to the Committee 
to understand what all of these provisions mean, and the more 
citation to its own jurisprudence, the travaux préparatoires, and 
other international and regional tribunals’ jurisprudence on the 
same points that are included in Committee decisions, the more 
difficult it will be for other courts to dismiss the Committee’s 
interpretation of the Convention. This may assist in overcom-
ing commentary such as that advanced by the British House of 
Lords in the case that Christopher Hall already mentioned, Jones 
v. Saudi Arabia,6 in which it dismissed the Committee against 
Torture findings on Canada as:

[N]ot an exclusively legal and not an adjudicative 
body; its power under article 19 is to make general 
comments; the Committee did not, in making this rec-
ommendation, advance any analysis or interpretation 
of article 14 of the Convention; and it was no more 
than a recommendation. Whatever its value in influ-
encing the trend of international thinking, the legal 
authority of this recommendation is slight.7

The more that jurisprudence is cited in the Committee’s recom-
mendations and concluding observations, the more the travaux 
préparatoires are engaged, and the more other regional and inter-
national jurisprudence is included in the decisions, the harder it 
will be for courts to say that there is no legal analysis and that 
this is not an international legal decision, even if the body is con-
sidered different from a regular court.

In the short time left, I would like to flag two particular issues 
on reparation that I think are interesting from the Committee’s 
perspective. The first is that we often focus on Article 148 as the 
key provision for reparation within the Convention. Of course, 

it is one of the crucial provisions, but as Claudio Grossman 
mentioned at the beginning of this conference, Articles 129 and 
1310 are also very important from a victim’s perspective in under-
standing investigations as part of the right to reparation. This 
may be an area which the Committee could develop further when 
it is looking at the state’s duty to investigate not only as leading 
to other forms of reparation,11 but also as a means to realize the 
victim’s rights to participate and to the truth. In a number of 
cases where the Committee has looked at this issue, it has com-
mented on the state’s failure to inform the victim of the results 
of the investigation, characterizing this as problematic in that it 
prevents them from bringing private prosecutions.12 However, it 
would be interesting if the Committee could develop this analy-
sis further to look at why the failure to inform the victim of the 
results of investigation in and of itself violates the victim’s right 
to reparation.

Since we are short on time, I am going to move quickly to 
the issue of rehabilitation, which I think Nora Sveaass is going to 
discuss more fully next.13 From our perspective, this is an issue 
which it is particularly important, and not only the Committee 
against Torture, but also other bodies, should flesh out what 
this right entails. The drafters of the Convention were leaders 
in recognizing the right to rehabilitation when they specifically 
included it in Article 14. The Committee frequently refers to this 
right in its jurisprudence, asks for information on rehabilitation 
services, tries to find out which victims are benefitting from 
these services, and encourages states to provide rehabilita-
tion programs. But, the difficulty is that neither the text of the 
Convention nor the travaux préparatoires explain what rehabili-
tation means. We therefore need to understand this more fully in 
order to implement this right in practice. I think it is quite clear 
that the right includes medical and psychological services, but 
there are other broader services that might be included.

The Convention on the Rights of Persons with Disabilities 
is quite helpful in understanding that this right also relates to 
mental, social, and vocational abilities of different victims, 
including torture survivors, to fully participate in all aspects of 
life.14 It would be interesting for the Committee to look into 
these other forms of rehabilitation services in addition to the 
medical and psychological services that are normally understood 
to be included. It would also be interesting to look at what Chair 
Claudio Grossman mentioned earlier regarding to whom the right 
applies — not only the direct torture survivor, but also the next of 
kin. Finally, it would also be helpful to understand what a social 
service actually is when it does not include employment, hous-
ing, education, and other similar types of services.

On that note, I think that it is very important for states and 
everyone who is working on these issues to understand that 
the right to rehabilitation is not extinguished when organiza-
tions provide humanitarian assistance. This argument is often 
advanced as a means to avoid providing rehabilitation as part of 
reparation. For example, some states might claim that as victims 
have or have the possibility of receiving rehabilitation services as 
part of a national health system or from a voluntary organization, 
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Dean Grossman opened the conference by saying that 
reparations for victims of torture are more an exception 
than a rule. I will continue by saying that even where 

reparations are provided, rehabilitation is the exception and not 
the rule.

I will address rehabilitation of victims of torture and other 
ill-treatment, both as a form of reparation and as a form of 
intervention or assistance understood in terms of necessary 
healthcare to persons exposed to torture. I will do this for sev-
eral reasons: first, because it is an issue of high priority; second, 
because rehabilitation seems to be the least clearly defined form 
of reparation; and third, because rehabilitation raises a lot of 
complex questions in relation to the legal framework, to the 
context in which these rehabilitative services take place, and 
to the motivation and situation of the tortured person him or 
herself. Finally, my perspective is that of a clinical psycholo-
gist, regularly engaged in work with persons who are survivors 
of torture. I will take the opportunity to emphasize that reha-
bilitation of torture victims is unthinkable and undoable without 
a wider and multi-professional approach, and most often it 
involves a process where time is of the essence.

I have made a distinction between rehabilitation as a form of 
reparations and as necessary health care and social assistance, 
not because they are separate phenomena. On the contrary, this 
distinction is intended to point out that they may relate to dif-
ferent phases in the process, from infliction of torture to justice 
and reparations being fulfilled.

Persons who have been subjected to torture, whether they 
remain in the country where the torture took place or leave to 
another country as refugees or asylum seekers, will frequently 
suffer from severe mental and physical consequences, and more 
often than not are also burdened with problems of a social, 
practical, and economic nature. We are often confronted with 

information and documentation about effects of torture in the 
form of physically detectable signs and reduced ability for 
movement and action. But, less visible and often a lot more dif-
ficult to document and cure are the scars experienced as a strong 
sense of shame, guilt, worthlessness and humiliation; feelings 
that one cannot be regarded as a human being with rights and 
dignity; a constant lack of trust in others; and problems relating 
to others after torture and systematic destruction of human con-
tact and communication. Combined with intrusive memories, 
nightmares, and a consequent lack of sleep, the challenges of 
everyday life may be seem almost impossible to overcome. 
One’s intellectual as well as sexual identity is often extremely 
threatened by confusing, degrading, and dehumanizing methods 
of inflicting pain, directly attacking mind and sexuality. All 
this may result in a sense of never again being able to work or 
practice in that which once was one’s role, work, or profession. 
It may include feelings or even convictions of not being able to 
be a good parent or spouse anymore, or never again being able 
to concentrate enough or being capable of, for instance, driving 
a truck, teaching children, or working as plumber, journalist, or 
doctor. This again may lead to years of inactivity and pain, a 
process which in itself is destructive and debilitating.1
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they do not need to provide for it. This is incorrect and requires 
underscoring: states are obliged to meet the victim’s rehabilita-
tion needs as part of reparation, and consequently this would be 
a helpful issue for the Committee to look at.

As we are short of time, I will end here, but I thank the 
Washington College of Law and Amnesty International again for 
organizing this interesting conference.
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I am currently working with three different individuals, all 
of whom were subjected to torture and whose experiences and 
reactions clearly demonstrate our concerns. One of them is a 
former physical education teacher from Iraq, imprisoned and 
tortured for months, suffering from pain and nightmares. The 
main focus of the therapy is for him to believe that he can once 
more train and use his body. The other is a war-exposed female 
hairdresser from Mostar, Bosnia, plagued with intrusive memo-
ries about what she saw and experienced, who now slowly gets 
back to work two days a week, followed closely by therapy. 
The third is a mother of five from Iran, herself a rape victim, 
who has lost a son in war and is struggling to be a good mother 
and grandmother; and to do this, has gone through a firewall of 
shame and resistance. And, all of this continues for years after 
the torture has taken place.

I raise these examples to illustrate what torture does, which 
has very important repercussions for the issue we are discussing 
here today: how do we ensure that victims of torture receive 
reparations? And, how do we ensure that their needs and voices 
are listened to with respect to rehabilitation, including both 
health and social assistance? In this discussion we must con-
stantly remind ourselves that we may be facing individuals who, 
despite their culture, background, or socio-economic status, may 
be in a situation in which standing up for themselves is the main 
difficulty, a common ramification of torture.

The cases we discuss and often refer to — where wrongs are 
attempted to be righted through cases that finally reach the court 
and persons who after many years finally obtain reparations of 
different kinds — are not numerous. In addition, these cases 
often follow a long period of intense struggle and sacrifice, and 
are about those who have very good support teams or whose 
iron-will has survived torture and humiliation.

For too many people with a torture background, even pre-
senting their case or story in court is a heavy and painful pro-
cess. A friend and colleague, who has served as psychologist 
working with the witness support program for the International 
Tribunal of Former Yugoslavia has told me about nights and 
days with persons who are terrified, ashamed, reluctant and in 
doubt as to whether exposing rape, humiliation, and suffering is 
worth the price.

So, when we discuss what we all believe in and consider a 
basic right, namely justice and redress to survivors of torture, we 
must also take these considerations into account, and strengthen 
programs of witness protection and witness care. To ensure jus-
tice and the different forms of reparations, we must also ensure 
that respect, support, and care prior to, and respect, support, and 
care after cases of torture are dealt with, a process that neces-
sitates multi-professional action.

What is RehaBilitation?

Many different definitions of rehabilitation exist, some of 
which I will discuss here. Personally, I prefer the direct transla-

tion from Latin, meaning “making fit again.” The World Health 
Organization defines rehabilitation for persons with disabilities 
in the following way: a process aimed at enabling them to reach 
and maintain their optimal physical, sensory, intellectual, psy-
chological, and social functional levels. Rehabilitation provides 
disabled people with the tools they need to attain independence 
and self-determination. Rehabilitation can also be understood 
as the process of restoration of skills by a person who has had 
an illness or injury so as to regain maximum self sufficiency 
and function in a normal or as near normal manner as possible. 
Rehabilitation is sometimes referred to as psychological and 
medical care, treatment, and training; other times it includes 
social services, employment, education, and financial and legal 
assistance. In light of these different understandings of reha-
bilitation, how can we ensure that persons who have exposed to 
destructive treatment, such as torture, are awarded the kind of 
assistance they will need in order to recover as fully as possible?

Rehabilitation as reparation is something that is awarded on 
the basis of a decision or ruling. Rehabilitation in international 
human rights law was first and most clearly formulated in 
Article 14 of the Convention against Torture as “redress . . . and 
fair and adequate compensation, including the means for as full 
rehabilitation as possible.”2 A recent report from REDRESS, 
Rehabilitation as a Form of Reparation under International 
Law,3 gives a very good and comprehensive review on the his-
tory of rehabilitation in treaties, declarations, and conventions 
on human rights, and in particular reparation.

There are very good reasons to believe and argue that this 
particular form of reparation and the problems involved with it 
not only relates to questions of definitions and delineations, but 
more importantly, to the lack of mechanisms to ensure that reha-
bilitation happens, the lack of will to give rehabilitation priority, 
and the lack of resources and available, competent services.

RehaBilitation anD aRtiCle 14

The litmus test regarding State Party compliance with Article 
14 is, of course, the questions raised by the Committee against 
Torture and the answers given by each State Party whose report 
is under consideration.

The questions are frequently formulated like the following:

• What measures are in place to secure that persons subject to 
torture are given redress, including rehabilitation?

• What kind of rehabilitation, if any, has been awarded to 
particular persons (often named cases) after their exposure 
to torture or ill treatment?

• What has been done in the area of rehabilitation and redress? 
What do the statistics say?

Most of the concluding observations from the last few years 
include formulations pointing to a lack of redress, a near 
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absence of rehabilitation provided and rehabilitation services in 
place, and weak accountability mechanisms. The following are 
examples from some concluding observations:

• Continue to strengthen efforts in respect of compensation, 
redress and rehabilitation in order to provide victims with 
redress and fair and adequate compensation, including the 
means for as full rehabilitation as possible.4

• Provide compensation, redress and rehabilitation to victims, 
including the means for as full rehabilitation as possible and 
provide such assistance in practice.5

• [There is a l]ack of State programmes for rehabilitation of 
[torture] victims.6

• Ensure that in practice redress, compensation, and rehabil-
itation are guaranteed to victims of torture.7

• Even where funds are provided to cover a good rehabil-
itation, it often does not happen.

Some of the relevant questions that arise are: What may be the 
reason(s) why rehabilitation as reparation seems to be an area 
where compliance with the Convention is particularly difficult? 
Why does rehabilitation so often not take place, neither as repa-
ration nor as needed health care? To address these questions we 
must also ask: Are there available and competent services to 
do this work? Are they trusted by the person in question? Will 
being a user of rehabilitation services present new problems to 
the person?

In order to reflect upon these questions, I need to move to a 
more general discussion about rehabilitation, addressing what 
characterizes rehabilitation as necessary to victims of torture 
and the necessary conditions that must be in place to bring about 
effective rehabilitation.

a multi-DisCiplinaRy appRoaCh  
to RehaBilitation

I will now touch upon some factors which contribute to the 
feasibility and effectiveness of rehabilitation. Among these are 
motivation and preparedness on the part of the survivor, assess-
ment and documentation, able and available services, as well as 
coordination, follow up, and evaluation.8

motivation

My experience, and the experience of many, is that justice is 
not necessarily the top priority for victims of torture, especially 
not at the outset. Rather, the focus centers on putting their lives 
back together again; their ability to get up in the morning, relate 
to their families, and see themselves in the mirror; and solving 
practical problems relating to housing, economy, and security. 
The public discourse on the issue of justice and accountability 
for crimes against humanity and the groundwork laid by so 

many NGOs fighting impunity will probably bring about some 
change and raise awareness, not only in the general public, but 
also to make justice and reparations a faint, but possible, option 
in the eyes of torture victims themselves.

However, the persons who are made so vulnerable and 
disempowered by torture will very often need psychosocial 
assistance before they can even think about reporting violations 
to a more formal body or claim accountability, justice, and com-
pensation. To embark on such a process rests on the assumption 
that one is sufficiently worthy and respected to be able to take 
these steps. The fear of being exposed, or not taken seriously, 
or of losing what is left of one’s dignity may be quite paralyz-
ing, and it is here that psychological and medical care may be a 
prerequisite. There are many examples of persons who actively 
refuse to enter into any kind of process of reporting, denounc-
ing, or bearing witness, but who, after having received help, find 
themselves in quite a different position with respect to pursuing 
their case. Thus, the process of receiving assistance is important; 
it may be a very stimulating and morally supportive experience 
and to many victims, it may serve as a vitamin of unbelievable 
dimensions.

timing

The issue of timing, that is when rehabilitation and assistance 
take place, is also an important consideration. Assistance and 
rehabilitative measures should often be available at an early 
point after torture in order to provide the courage and willing-
ness to go on with a case and to lay the ground to make further 
steps possible. An important discussion is thus, what kind of 
services can be provided before cases are settled? How can 
psychosocial support and urgent medical assistance be provided 
while cases are being prepared?

assessment

The next crucial point — which I think is an absolute pre-
requisite — is to obtain, as early as possible, documentation 
and an assessment of the damage suffered after torture. Here, 
the Manual on the Effective Investigation and Documentation 
of Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment (Istanbul Protocol)9 is an important guideline. It 
is of value both to assess the needs for treatment and rehabilita-
tion, and to document signs of torture that may be useful for both 
reparations and the evaluation of protection needs.10

PRoviding CaRe

Finally, health services and the identity of care-providing 
agents must be considered. Is such a system in place, that is, 
are the rehabilitation services for torture victims established in 
the public health care systems as part of an integrated health 
care and in the same way as services for other health problems, 
such as in cardiac care or cancer treatment? The answer is, of 
course, often “no.” There may be one forensic doctor here, a 
gynecologist with special expertise on rape victims there, or 
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physiotherapists who have specialized in training feet that have 
suffered falanga in special centers. But more often than not, 
these services are not coordinated around the care for victims of 
torture, so such services may be very hard to obtain. For those 
in need of such services or those trying to coordinate this kind 
of assistance, it may often seem like detective work to get the 
necessary overview and the necessary implementation.

Who Does RehaBilitation toDay?

Today, most of the rehabilitation services to victims of tor-
ture are performed by national and international NGOs. Some 
NGOs that have worked during times of crises and torture envi-
sion their work as part of a collective reparation program, or 
collective actions to reconstruct communities and victims. But, 
this is not strictly speaking a form of reparation. Often, it forms 
part of a wider post-conflict transition that focuses, for instance, 
on the fight against impunity. Chile is an example of a state that 
has employed NGO services to provide rehabilitation as part of 
reparation.

The best known network for organizations working with 
rehabilitation worldwide is the International Rehabilitation 
Counsel for Torture (IRCT), an umbrella for more than 140 
independent torture rehabilitation organizations in over seventy 
countries.11 These organizations treat more than 100,000 tor-
ture survivors and their families every year. In addition to these, 
there is a number of rehabilitation centers not linked to IRCT, 
particularly in Europe.

Most of the existing rehabilitation organizations worldwide 
are supported by different funds, including the United Nations 
Voluntary Fund for Victims of Torture12 and the European 
Union. Funding represents a constant challenge to the centers 
and the important work they are doing in the field of therapy 
and rehabilitation for torture survivors. In this context, the 
discussions within the European Union in relation to priorities 
in the future — whether to focus more on prevention than on 
rehabilitation — is of special interest and concern to the exist-
ing centers.

There are few places where the public health care system has 
taken on a special responsibility to perform this work. Norway, 
Denmark, and The Netherlands are some of the few countries 
where there has been a political aim for mainstream services 
to cover torture victims. In some countries, for instance in 
Germany, NGOs working in this field are partly supported by 
the public sector and partly by donations, whereas other centers 
are fully based on donations from sources other than the govern-
ment, such as the Medical Foundation for the Care of Victims 
of Torture (MF), a registered charity established in 1985 and the 
only organization in the UK dedicated solely to the treatment of 
torture survivors. Since its inception, almost 50,000 people have 
been referred for help. In 2008, MF received 2,025 new requests 
for help from 79 countries, with significant numbers from Sri 
Lanka, the Democratic Republic of Congo, Sudan, and Iran.13

Further, the question remains as to who is responsible for 
providing the necessary resources for rehabilitation, both as 
health care and as part of reparations. The torturing state and 
the state in which the tortured person lives, the discussion on 
Article 14, and geographical limitations and restrictions are of 
the essence. The Directive from the European Council, defining 
the standards for reception of asylum seekers in Europe, has a 
special emphasis on the reception of asylum seekers with special 
needs, including victims of torture and rape, and the need to pro-
vide them with special care and health services.14 Our concern is 
not only who should pay, but also who takes responsibility that 
the services exist and are set in motion for the benefit of persons 
who need them.

Even where centers for health care exist, the victim may 
not trust them. When asylum seekers with a torture background 
are repatriated, because there seems to be no need to treat them 
abroad since available psychologists are working in their home-
town, the context may not be right. Receiving therapy for torture 
in the vicinity of where the offenses occurred, with the added 
fear of meeting the responsible in the streets, may do more harm 
than good.

All experts in the field of torture rehabilitation underline the 
importance of coordination, collaboration, and the proximity of 
services, which over time will bring about stability, security, and 
predictability.15

ConClusions

To summarize, the important challenges before us, in addi-
tion to defining rights, obligations, and mechanisms to ensure 
reparations, are:

• Assessment and documentation of torture at the earliest pos-
sible stage;

• Psychosocial assistance and urgent medical care while wait-
ing for justice;

• Establishment of available, professional, and competent 
services to provide rehabilitation. This implies that States 
Parties to the Convention must develop a system with neces-
sary multi-professional services;

• Systems of referrals and coordination detailing clear respon-
sibilities as to how to follow up with victims of torture;

• Monitoring and securing active implementation of services;

• Establishment of family-oriented assistance;

• Follow-up procedures;

• Evaluation of services and out-come assessment after treat-
ment.

Thank you for your attention.
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I would like to thank all of the members of the panel for 
their superb presentations. We heard from Christopher 
Hall about the checklist or roadmap outlining what the 

Committee should be doing, and received numerous sugges-
tions regarding how to maximize the clearinghouse function. 
We heard from Juan Mendez on jurisprudence, comparing the 
Committee against Torture with the Inter-American system. 
Lorna McGregor discussed the importance for victims to have 
consistency, and she suggested that we look at the case of Chile. 
This raises an interesting issue, namely, how the quality of 

lawyering by NGOs and states can influence the Committee’s 
proceedings. Then we heard from Nora Sveaass about the 
psychological impact of torture and other ill-treatment and 
the importance of rehabilitation together with the role of the 
Istanbul Protocol.

Let me reiterate the significance of the insightful discussions 
we have had today. The Committee against Torture simply does 
not have enough time to think strategically, and I am certain that 
your valuable reflections will be appreciated by all. HRB

Closing Remarks from the Moderator

Endnotes begin on page 54.
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Introduction by Dean Claudio Grossman

KEYNOTE: THE ROLE OF THE UNITED STATES IN STRENGTHENING 
THE PROHIBITION AGAINST TORTURE

We are very pleased to welcome the Honorable 
Michael Posner, Assistant Secretary of State for 
Democracy, Human Rights, and Labor. Michael was 

sworn in as the Assistant Secretary on September 23, 2009. His 
appointment was wonderful news for us as he brings tremen-
dous knowledge and expertise to this position. Michael was the 
Executive Director and then President of Human Rights First. In 
those capacities, he became a very important voice for human 
rights, particularly with regard to promoting a rights-based 
approach to national security, refugee protection, and challeng-
ing discrimination and crimes against humanity. He also played 
a key role in proposing and advocating for the first U.S. law pro-
viding for political asylum, which was subsequently included in 

the Refugee Act of 1980. Later, in 1998, he headed the Human 
Rights First delegation to the Rome conference during which 
the adoption of the Statute of the International Criminal Court 
was achieved.

Michael’s extensive bio is impressive and listing his numer-
ous accomplishments would consume all of our time. I know, 
however, that we prefer to hear directly from Michael himself. 
Michael, I think it is good news to see you here, and we look 
forward to your presentation. Please join me in welcoming the 
Assistant Secretary of State for Democracy, Human Rights, and 
Labor, Michael Posner.
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Thank you, Claudio. It is a pleasure to be here, to see lots of 
old friends, and to participate in this important meeting. I 
thought I would speak for a few minutes and then open it 

up for questions and discussion, but I wanted to begin by putting 
a couple of ideas on the table.

First of all, I wanted to just say something about my own 
involvement in this. I spent most of my life in the non-govern-
mental world, and so it is hard sometimes for me to separate my 
prior life from my current life, but there are a couple things from 
my time working with Human Rights First that do affect and color 
my approach to these issues. Actually, it is appropriate that this 
is a meeting that Amnesty International is co-sponsoring because 
my first serious involvement with this issue occurred in the con-
text of what was a global effort by Amnesty International in 1983 
or 1984 to launch an international campaign against torture. And, 
it was in that context of thinking about the subject of how do we 
take a public campaign and public education and public activism 
and turn it into government action that I was asked to testify at 
hearings in the U.S. Senate and the House of Representatives. In 
those hearings, organized by Amnesty International we proposed 
an addition to U.S. law called the Torture Victim Protection Act 
(TVPA),1 which was finally adopted by Congress in 1992.

The TVPA provided a remedy in court for people who had 
been tortured anywhere in the world and who found their torturers 
in the United States. It is a companion to the old statute, the Alien 
Tort Claims Act (ATCA),2 which was passed in 1789. In the early 
1980s the ATCA was first applied to a torture case, Filártiga v. 
Peña-Irala.3 There was some debate, however, among lawyers 
and among judges about whether the ATCA was really intended 
to deal with torture. So, we decided to create a statute that made 
it clear that in the twentieth century there was a contemporary 
concern about torture that was equivalent to concerns about piracy 
in the 1700s. And that statute, I think, helped both in form and 
strength to move advocacy forward on the issue of torture.

The second thing personally for me was when the United 
States ratified the Convention against Torture. Elisa Massimino, 
who is now the Executive Director of Human Rights First, and I 
worked very hard on two things that we thought were important. 
The first was to provide a legal remedy for people who had been 
tortured and were facing deportation from the United States. So, 
in the implementing stage we went to the then Immigration and 
Naturalization Service (INS) and we said that under Article 3 of 
the Torture Convention4 there is an obligation of the United States 
not to send people back to be tortured that is separate and distinct 
from those seeking political asylum. And we got the INS to adopt 
an internal regulation, which provides in a sense a parallel remedy 
for people in deportation proceedings. There is now a range of 
cases that make it to the U.S. federal courts that provide protec-
tion to people who would face torture if they were deported, even 
those not eligible for asylum.

Remarks of the Honorable Michael Posner

The second thing we did was to go to the Congress and say that 
there ought to be a federal criminal statue akin to the ATCA and 
the TVPA, which says that if somebody has committed torture 
somewhere in the world and they come to the United States they 
ought to find themselves subject to criminal prosecution. And 
that statute, 18 U.S.C. § 2340A, essentially was adopted with the 
thought that we would be finding people who come to this country 
and who at a minimum should not be immune from prosecution 
in situations where their own governments were either unwilling 
or unable to prosecute them. It took a long time for the statute to 
be applied. It was adopted in the 1990s, but it was not until last 
year that Charles “Chuckie” Taylor, Jr., Charles Taylor’s son, was 
convicted in Florida of human rights violations and torture.5

This takes me to the third piece of my own personal history. 
That is the statute, 18 U.S.C § 2340A, that essentially prompted 
John Yoo and Jay Bybee to write the “torture memos” in the last 
administration. In my previous life, I would go through a rant at 
this point about the previous administration. I am not going to do 
that, but I will at least say that I spent more than a few minutes 
over the past eight years of the previous administration focused 
on this issue of what I call official cruelty. Again as a personal 
matter, I think there is no human rights violation that deserves 
more attention than torture. The integrity of the person is where 
I start the discussion and the notion that a state with control of 
somebody, not in a custodial position, not in combat, but that the 
state would deliberately be abusive is to me the beginning of the 
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discussion of human rights. There has to be absolute moral and 
legal clarity that there can be no tolerance of torture or cruel, 
inhumane, or degrading treatment. And so we spent a lot of time 
and energy at Human Rights First, and in particular with people 
in the national security establishment in the United States. I am 
incredibly proud of the work we did, and that Human Rights First 
continues to do, with retired military leaders, who include fifty 
flag and field officers, generals, and admirals to come out and say 
“no” to official cruelty.

Next, I want to say a word about the current administration 
and what we are going to do about this, but to me the absolute 
precondition to joining the government — which I regard as a 
privilege and an honor — was that the President on the second 
day in office made it absolutely clear that there would be a zero 
tolerance of torture or official cruelty. I am committed to making 
sure that is not rhetoric, but policy. We can talk about how that is 
carried out in a minute.

Now, turning to what this administration is doing. I want to 
frame this in three broad aspects and give a sense of what we 
were trying to do and how it applies to the issue of torture, sup-
porting the Committee against Torture and the UN’s efforts. U.S. 
Secretary of State Clinton gave a speech in December 2009 on 
human rights, democracy and development.6 In that speech, she 
echoed what President Obama has said on numerous occasions, 
which is that the U.S. government is committed to a strong policy 
on human rights, and this is framed in terms of three broad cat-
egories of approach.

The first is a sense of what we are calling principled engage-
ments. Principled engagement means that both in bilateral and 
multilateral relations we are going to show up and we are going 
to raise these issues. We are going to raise these issues with friend 
and foe, and we are going to raise these issues not by standing 
outside, but by participating. The decision last year to join the UN 
Human Rights Council is a prime example of our commitment. It 
is not that we believe the Human Rights Council is doing a great 
job; we do not believe that. It is not as though we do not believe 
there are going to be situations that are going to be frustrating; we 
know that there will be. But there is a belief, and it is a belief that I 
hold very strongly, that the United Nations is an important institu-
tion. It is the only institution where all of the world’s governments 
congregate to talk about a range of issues, including human rights, 
and the best, and in fact the only way, to change it, to improve it, 
to make it more rights and people oriented is to participate as an 
active party. And so we joined the Council. I participated in the 
session in September in Geneva. I was there a couple weeks ago 
for the Universal Periodic Review discussion on Iran. I am going 
to be there at the end of the month.

I think that in looking at the Council and the Office of the High 
Commissioner for Human Rights, we see a moment in the next 
eighteen months where there is a chance to make some changes 
and improvements. It is not going to be easy, but in this context 
of this discussion on torture I want to just mention a couple things 
I think are important. One is that it is a deeply divided Council 
— divided politically, and divided with very strong regional 

groupings. There is a very strong sense that countries are less 
and less free to speak as individual nations. I do not think that 
is a good thing. I know there are some representatives here from 
the EU and from European governments. I think the European 
governments actually have to work on this. What we have seen 
in the last ten years, is that because of the coming together of the 
European Union — which I totally appreciated and understand 
— is that the European Union countries are increasingly speaking 
with one voice. The effect of that is that the Islamic Conference 
countries and the African Union countries are now also saying, 
almost in response, we are going to speak with one voice. (These 
remarks, by the way, have not been cleared by anyone in the 
State Department.) What we have essentially is the European 
states devolving to the lowest common denominator — what is 
everyone in the EU willing to do? That can be a fairly mediocre 
position, quite honestly. And, we have from the African Union 
and the Islamic Conference quite terrible positions. So, mediocre 
and terrible tends to dominate a lot of the discussion. That is not a 
healthy situation. We used to look to the Danes, or to the Swedes, 
or to the Dutch to be at a very different place from some of the 
other European governments. Those voices are missing. The 
atmosphere is that we have a collective obligation to try and figure 
out how to deal with that.

There is a second piece of the atmosphere of the Council, 
which is that there is now a juxtaposition between those govern-
ments, including the United States, who push hard for a country-
specific focus and a focus on tough issues, like torture. There are 
other governments that are in a defensive position, saying too 
much of the focus is on southern states, or too much of the focus 
is on condemnation and not help. We need to find a way to rec-
oncile those positions. In fact, in my mind, the UN, the Human 
Rights Council, and the High Commissioner’s Office, seem to be 
doing both. It is a false dichotomy. There ought to be a way for 
the UN to provide both technical assistance and financial support 
to governments that do not have the capacity, but are willing, and 
at the same time, there needs to be space and a place for those 
governments who are willfully violating human rights to be held 
to account. And so, as I look at the future of the Human Rights 
Council, I see a need for us to take the politics out of the discus-
sion and look and ask ourselves what are the things the Human 
Rights Council does uniquely, what are the things the UN treaty 
bodies do uniquely, and what are the ways that those things can 
be strengthened.

There are three categories of things. The first is that the Human 
Rights Council and the treaty bodies collect information through 
the periodic review of all countries, through the special proce-
dures, for example the UN Special Rapporteur on Torture, and 
through the various treaty bodies that operate under the various 
conventions. That exercise of fact-gathering is being hampered, 
in many ways, by governments. We now have an odd situation 
that the rapporteurs are being called to task by some govern-
ments, under what they are calling a code of conduct, because the 
governments do not agree with what they are saying. There ought 
to be a code of conduct for governments. What happens when a 
government systematically refuses to let rapporteurs in? What is 
the sanction? Where is the discussion of that? We need to take a 
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serious look at access, at the means of information collection and 
dissemination, and the treaty bodies, including the Committee on 
Torture, are a piece of it.

The second thing the UN does in the human rights realm is 
to make recommendations. We ought to be looking across the 
board at the special procedures, at the treaty bodies, at various 
resolutions through the Human Rights Council to say, is there a 
systematic way that those recommendations can be presented in a 
coherent, consolidated way, that will actually be taken seriously 
by governments and that will enhance that aspect of what is being 
done. It is essential to every aspect of what the UN is doing on 
human rights.

The third piece is the remedy piece. And, again here going 
back to what I said a moment ago, I think there is a desire on the 
parts of some governments to limit that discussion to technical 
assistance or support, on other governments, to be condemnatory. 
We need to find a way to have a menu of options, and make it 
clear that every government is subject to the range of options that 
are in that menu. And so, there ought to be times in which there 
is a country-specific review and in some cases there ought to be 
a review that is tied to an analysis of what technical assistance is 
needed. In my judgment, there ought to be a piece of this that also 
looks at what resources are available throughout the UN system 
and from governments to make sure that countries can actually 
live up to their obligations, if they have the willingness to do 
so. We ought to do all of those things and we ought to do them 
in an intelligent, systematic way. Coming back to the notion of 
principled engagement, we are committed to trying to figure out 
how to break the political logjam that blocks voting, but we are 
also looking beyond the politics to try to find ways to make the 
institutions stronger on their own.

The second piece of what the administration is trying to do 
and is committed to doing is to say that there is a set of univer-
sal standards which apply: one set of standards, which apply to 
all governments including our own. That means for the United 
States — and this takes me back to John Yoo —that we have got 
to take our own responsibilities seriously. As I look at the agenda 
going forward, one of the things we are in the midst of doing right 
now, is putting ourselves through the paces, through the Universal 
Periodic Review.

For the first time, the United States is being reviewed, as are 
all UN members. In the next several months, we are holding a 
series of consultations with the NGO world. We had one in New 
York last week. We had one in Washington for national groups 
a few weeks ago and one in New Orleans to look at Katrina last 
month. There are going to be four or five more in the next few 
months, where groups are going to comment on our record and 
our performance.

One piece of that relating to this subject is a session we are 
going to hold, probably in April, on issues relating to national 
security. It is imperative to me and our government that we do not 
dump the subject of how national security and human rights inter-

sect, and that means looking into detention and interrogation poli-
cies, and privacy issues, which we will do with NGO consultation.

We are determined, I am determined, to make sure that there is 
an absolute clarity about the ban against torture and abuse and the 
kind of official cruelty — zero tolerance. We need also to ensure 
that there are safeguards in place so that there are early detections 
and warnings if those abuses occur, as they may and inevitably 
do in every conflict situation, and that we respond accordingly. I 
am glad to answer more questions about it, but to me that is the 
absolute key to our credibility, but more importantly, it is key to 
who we are as a people.

Last but not least, I want to end with the third element of what 
the administration does. I believe very strongly — and again this 
reflects my own NGO roots — that it is hard, albeit sometimes 
impossible, for any government to impose its will from the out-
side. Change occurs from within societies and the most important 
thing I think any of us can do to ensure change and protection 
of human rights is to make sure that we give support, amplify 
voices, and provide protection for those who are working within 
their own societies to challenge abuses and improper behavior, 
like torture.

It is always the case that people who are on the front end of 
that debate and people who are challenging official impropriety 
are going to be at risk. It is always the case that governments are 
going to try to shut them down. It is always the case that govern-
ments are going to look for ways to marginalize their voices, to 
deny them foreign funding, and to deny them the ability to be 
effective. So I think for all of us, and certainly for me now oper-
ating in a governmental capacity, I am particularly keen that we 
think about the creative range of ways that we can find to make 
that commitment real and to do it in every country in the world 
where the local, indigenous advocates are both in the best position 
to know what needs to be done and be the essential change agents.

I testified this morning at a Senate hearing on internet free-
dom. There is a whole subject that we were not thinking about 
twenty years ago or even ten years ago, and governments are get-
ting increasingly aggressive. But, advocates are using these new 
technologies in ways that we never thought possible. As govern-
ments, we need to be thinking about how to use new information 
technologies as one way of amplifying voices and providing 
protection, and that includes the people who are working within 
their own societies to fight torture.

Let me end with that. That’s a preview of what we are trying 
to do and I am eager to answer questions.

Questions anD ansWeRs

Q:You rightly identify a lot of the problems with the 
Human Rights Council and the need to break the log-
jam, the block voting. The arrival of the United States 

on the Council, as you know, was warmly welcomed by the human 
rights community around the world. But, there was one glitch: 
one of the ways the Council could improve is if there was com-
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petitive voting. An obvious example is that Iran is now standing 
for candidacy in the Council. The Western European and Other 
States Group, which the United States and the Europeans are a 
part of, was on a noncompetitive slate last year, which allowed 
the United States to get in, which is great. But, that there was no 
competition set a pretty difficult signal around the world if any of 
the members of that group wish to tell others to be competitive. 
So, I would be interested in hearing your thoughts on moving 
forward in ensuring that there are competitive elections.

assistant seCRetaRy posneR: It is a real issue and I do not 
think I have honestly quite gotten to the bottom of it, but I do not 
think that there is an official U.S. government stance on so-called 
“clean slates.” The government of New Zealand dropped out 
when the United States came in. That was before I got there and 
there are different interpretations of what happened, but I think 
the notion is right. We have elections coming up, and I think that 
for all of the regions but one, the Asia region, there is a clean slate; 
there are four or five candidates for five positions. I think that 
there was to be a competitive election in Africa, but one dropped 
out. So, I think that really is a challenge. We are in the position of 
saying we want to encourage a vote. I think it is certainly the U.S. 
government’s position that we are not going to favor Iran’s can-
didacy, but I don’t think that’s a shock to anybody. The reality is 
that there have to be more choices and so, again from my vantage 
point, I am going to push for that, but I do not think there is yet a 
U.S. government position.

Q: There has been a lot of discussion this morning 
about the obligation of states under the Convention 
against Torture to investigate and prosecute and pun-

ish. President Obama says we do not want to look back, we want 
to look forward, but clearly credibility depends on that issue. 
What are you going to say or do?

assistant seCRetaRy posneR: It is a real subject of debate. 
Let me give you my own perspective. What the President has said 
and what Eric Holder, the Attorney General, has said is that there 
will be investigations of those in the intelligence agencies who 
violated the Bush-era rules. To say the least, that is not totally sat-
isfying. I think that there are a range of battles we are having inter-
nally about issues relating to detention and dealing with the past. 
This is not a shock probably to anybody. I am particularly focused 
on some of the detention and trial issues, but there is a division 
of views in the administration on this. Some of us are certainly 
pushing for there to be criminal trials and if it is possible, to limit 
or eliminate administrative detention as an option and dispense 
with the military commissions. What I just mentioned, as well 
as detention practices in Afghanistan and closing Guantanamo, 
those things take more than a few minutes out of my day. In my 
own personal view, I think that there will come a time where we 
are going to have the opportunity for a more direct discussion and 
some action in terms of accountability for things that happened in 
the past. I think, personally, that should happen, but I do not think 
it is going to happen in the near future.

So, what do you do in the meantime? Information is collected. 
There are Congressional hearings. There are going to be hearings 
now in the House and Senate after the ethics decision out of the 
Justice Department about John Yoo and Jay Bybee. Let that hap-

pen. There will be more information that will come from that. 
Over time, more information will come out. I have no doubt. I 
certainly have said this plenty of times, that there were actions 
taken that were a violation of the law as I see it and at some 
point we are going to have to figure out how to deal with that. 
You know, Juan Mendez and Claudio Grossman and others have 
dealt with these issues of accountability and how to deal with the 
past. It takes time. There has to be a clarity about everything that 
happened with full detail and we are not there yet. There has to 
be an official acknowledgment in a way that is meaningful. We 
have got to get the full record out there and then figure out what 
that acknowledgement piece looks like. Then we have to enact 
policies going forward that are completely consistent with the 
lessons we need to have learned. I am very focused on that latter 
piece right now. I have already learned enough lessons — I hope 
everybody has — but I have a sense that there were so many 
things that we did that were detrimental to this country. We have 
got to, in the here and now, act in a way that is consistent with 
our obligations, and that is where my own energy is going right 
now. It does not mean that that agenda is not valid and that it will 
not come in the future, but it is not the place where I think we can 
make the most difference right now.

Q: Switching to the future then, another obligation for the 
State Department is to take measures and adopt mecha-
nisms to prevent torture of people. Is consideration 

being given by the current administration on what particular 
measures will be taken, and in particular, ratification of the 
Optional Protocol to the Convention against Torture or establish-
ing a national prevention mechanism that will then regularly visit 
all places of detention?

assistant seCRetaRy posneR: You know, the notion of get-
ting ratification of treaties is another one of these things that dogs 
me every day. We have a very high commitment from Secretary 
of State Clinton, for example for the United States to ratify the 
Convention on the Elimination of All Forms of Discrimination 
against Women. A good amount of time has been spent trying to 
figure out how to go about doing that. The political reality is that 
you need 67 votes, and we are not close to that right now. We 
have the Convention on the Rights of the Child, which now every 
government in the world has ratified; I think even the Somalis, 
who sort of do not have a government. And we are still sitting 
paralyzed on that. We have got to find a way to break the logjam. 
By a national mechanism, do you mean a kind of an international 
monitoring or visiting, or do you mean something by the United 
States?

It would be a national body, or it could be several national 
bodies of experts who would visit all places of detention, both 
military and civil, in all parts of the country.

Dean ClauDio GRossman: This is the basis of an international 
treaty. It is an optional protocol that creates a national body.

assistant seCRetaRy posneR: I see. It is an optional obliga-
tion under the Protocol to set up a national process. We might be 
able to short-circuit that by just talking about what the mechanism 
looks like. Certainly we have a lot going on with the Red Cross, 
in terms of access to prisoners in combat situations, but we do 
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not combine that with visiting super-max prisons in Colorado. I 
would love to see a sort of map of what that looks like. I imagine 
that there would be some pretty stiff Congressional opposition to 
that, but it is worth looking at. The super-max prisons are going 
to be part of our look at the Universal Periodic Review, and inevi-
tably it is one of the things we are going to be subject to criticism 
about. I have no doubt.

Q: Jens Faerkel, Ministry of Foreign Affairs in Denmark.
 

assistant seCRetaRy posneR: I did not mean to give you 
guys a hard time.

No, but you have got a pretty good idea of why I am commenting. 
I am not sure if I can frame it into a question. The picture that 
you were painting, first of all, is something that we have heard 
before, and it is also something that I have seen on a number 
of issues, where we are even more frustrated than outsiders are 
that we cannot really raise the bar. It does not apply to torture 
because the resolutions are national and, just as we consult with 
the United States on the issue, we do not buy all the suggestions 
that the United States makes. We also consult, of course, with our 
European partners and we — I would say very deliberately, even 
if we like the substance of the suggestions — make a point of not 
buying all of them because we want to make sure that this is not 
a pre-negotiated European resolution, because that way it will 
go further. Denmark also happens to be burden-sharing on the 
issue of torture, and I do not really think we have the experience 
we need to lower the bar on this issue. I do agree that there are 
other issues where this might happen. I am sorry I could not think 
of a question.

assistant seCRetaRy posneR: No, that is good. I am glad 
you clarified that, because I think that is important. I guess I was 
referring more broadly to the general atmospheric of the Council, 
and it would be interesting to figure out if there is more autonomy 
or latitude on the issue of torture. If there could be a kind of incre-
mental approach to take that precedent and to start applying it to 
other things as well, because the more we move in a direction of 
states working independently and also across regions, I think we 
are more likely to make progress. But, that is a useful clarification.

Q: I have a question with regards to weighing peace or 
justice first. After a decade-long high voltage internal 
conflict in Nepal concluded by the Comprehensive 

Peace Agreement, the human rights violators have become glori-
ous victors of the peace process. Because of that, justice is likely 
to be compromised. There have been several incidences of war 
crimes, crimes against humanity, and serious breaches of interna-
tional human rights and humanitarian law, but now in the name 
of preserving the peace process and leading the peace process to 
the logical conclusion, justice is likely to be compromised. The 
United States is supposedly monitoring and mentoring the peace 
process in Nepal, so what would be the position of the adminis-
tration here with regards to rendering justice to the victims and 
bringing those perpetrators to justice?

assistant seCRetaRy posneR: You know, again, this is 
always one of the hardest questions, and this is not just an issue 
for the U.S. government. It is something that many of us have 
debated for a long time in the context of human rights advocacy. 
I do not know the particulars of the Nepal negotiations or the 
U.S. position. I cannot tell you that, because I just do not know. 
The one thing I am sure about is that there is not one model that 
applies across the board. States — I should just yield the floor to 
Juan Mendez or others who have dealt with this a lot more than 
I — but different states at different stages with different contexts 
and different actors behave differently, and they even behave dif-
ferently at different points in their histories. I think the principles I 
articulated are the right principles. There has to be some truth tell-
ing. There has to be some appropriate, official acknowledgment 
of what has gone wrong, and there have to be lessons learned. 
But, how you apply those principles in a particular place at a par-
ticular moment, I just would need to know a lot more about what 
is going on there and what is possible now and in the future. The 
idea of accountability, I think, we all believe in. Its application in 
a particular place at a particular time is so much dependent on a 
range of things that are going to be different.

Q: You mentioned Eric Holder. During his confirmation 
hearing, he said that were he to face a situation known 
as the “ticking bomb” where there is urgently needed 

information and it would not work with legal interrogation meth-
ods he would advise the President — I am not quoting here, but 
this was the spirit of his words — he would advise the President 
to use whatever means it takes. Has the War on Terror put an end 
to the absolute prohibition on torture in the United States and 
possibly beyond? Is there — even though this administration says 
that torture is a total no-no — some contingency, at least towards 
if not planned, for extreme situations? And, perhaps more practi-
cally, whatever became of the task force that was, among other 
things, assigned to look into the possibility that there may be need 
for interrogation methods beyond those in the field manual?

assistant seCRetaRy posneR: The President’s words on 
January 22, 2009 are the policy of the United States. There is a 
zero-tolerance policy on torture. The notion that there is a ticking 
time-bomb, although it makes good television and movies, it is 
not the real world. I really spent a lot of time talking to interroga-
tors about what works and what’s right, and I have yet to find a 
senior, experienced interrogator who has any time for the notion 
that coercion is the way to go. It is the policy of the United States 
not to engage in torture, not to engage in cruel treatment. We have 
rejected the ticking time-bomb, and the task-force did meet, it did 
review everything and there is no change in that policy. Does it 
mean that every U.S. official is always going to behave accord-
ing to the law? No, but the policy of the Defense Department, the 
policy of the President, and the policy of the U.S. government is 
not to engage in torture or cruel treatment. We are not going to 
play with words. We are not going to parse. We are not going to 
do those things. And so there is a commitment. It is a commit-
ment that people understand, and it is a commitment that is being 
honored as a matter of policy.  HRB

Endnotes begin on page 56.
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Opening Remarks from Ambassador Luis Gallegos,* Moderator

PANEL III: INTERPRETATION AND IMPLEMENTATION OF  
CONVENTION AGAINST TORTURE ARTICLE 22 (PETITIONS)

Ladies and gentlemen, good afternoon. I have the honor of 
being the moderator for this panel on the interpretation 
and implementation of the Convention against Torture 

Article 22. We have a very distinguished panel with us today.

It is a pleasure to be here and talk about Article 22 interpre-
tations. I will start the ball rolling by saying that it is an honor 
for me to be a moderator of this panel because. Article 22 has 
become a very important piece of the work of the human rights 
system by which individuals can petition against states. I think 
that the availability of such individual petitions is a remarkable 
advance in the human rights field.

Of course, for an individual petition to be admissible, there 
are certain requirements that we will be discussing. But, funda-
mentally, the Committee against Torture has made an enormous 
effort to able to handle the very human aspects of the issues 
that we deal with. As an expert of the Committee, I think that 
the issues reaches home when one individualizes a person and 
is able to identify a specific case where there has been torture, 
inhumane, and degrading treatment.

With that being said, let’s give our speakers the floor. Thank you.

* Luis Gallegos has been the Ambassador from Ecuador to the United 

States and a member of the UN Committee against Torture.

** Barbara Jackman is an immigration attorney at Jackman and 

Associates, Canada.

Remarks of Barbara Jackman**

I will briefly address the complaint system under the 
Convention against Torture and Other Cruel, Inhuman 
and Degrading Treatment and Punishment and then I will 

address the difference between torture and cruel, inhuman, and 
degrading treatment and make a case for broadening our under-
standing of that kind of mistreatment.

First of all, states who that have ratified the Convention can 
also, under Article 22, declare that they are prepared to have the 
Committee Against Torture consider complaints submitted to 
it by individuals from within that state who claim to have been 

tortured or subjected to cruel, inhuman, and degrading treat-
ment or who claim that their removal from the state to another 
would put them at a substantial risk of being tortured in the other 
state.1 A person is entitled, although not anonymously, to make 
a complaint to the Committee in such instances. Not all states 
have agreed to the complaint process. The United States has 
not; Canada has. Individual complaints to the Committee from 
persons in Canada have been made, some successfully. One of 
the well-known ones is Kahn v. Canada, where the Committee 
decided Kahn, who feared retaliation from Islamic fundamental-
ists, the Pakistan Inter-Service Intelligence, and the government 
of Pakistan for his affiliation with the Baltistan movement to 
join Kashmir, should not be removed to Pakistan from Canada.2

Once a person makes a complaint, the Committee must 
decide whether it is able to take jurisdiction. There is no par-
ticular form that the complaint must take — submissions can 
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be in letter form or any form the author chooses — however, 
certain information must be included so the Committee can 
decide if it has jurisdiction to hear the complaint and if it has 
merit. The complaint must set out the person’s name, address, 
age, and occupation; the name of the State Party against which 
the complaint is being made; and the reason why the complaint 
is being made. If the person has had assistance in preparing the 
complaint, this should be noted. As well, the person must note 
the provisions on which the complaint of torture or subjection 
to cruel, unusual, or inhuman treatment is based, often Article 
16 or Article 22.3 To substantiate that provisions have been vio-
lated, the author must outline the facts of the case and provide 
documentation. For instance, if there are medical reports detail-
ing the type of treatment the person has been or is receiving, 
they should be provided, even if they are after the fact, which 
they often are since torture does not usually occur with doctors 
present at the time.

There is a requirement that domestic remedies be exhausted 
before a person can make a complaint to an international treaty 
body like the Committee against Torture. The person must have 
already gone through the court system in her own country and 
either exhausted the available remedies or be able to show that 
no effective remedies are available.4 For this purpose, unreason-
ably delayed remedies can be considered to be no remedies at 
all. Because of this “rule,” the complaint must show what steps 
have been taken before the courts of the complainant’s country. 
For instance, in Canada, if the Supreme Court of Canada refuses 
to hear the case, the complainant has exhausted her remedies. 
That order would be included with the complaint to demonstrate 
to the Committee that the requirement to exhaust domestic rem-
edies has been fulfilled.

The easiest means of fulfilling this requirement is gener-
ally to actually exhaust domestic remedies. However, there are 
instances where effective remedies just do not exist in the state. 
One example would be where a person who claims to have been 
tortured complains to the investigating prosecutor, asking for an 
investigation and the laying of charges against the person, and 
the investigating prosecutor does nothing for three or four years. 
If there is no judicial remedy to compel prosecutor to complete 
the investigation and lay charges, then this would likely be 
considered to be an ineffective remedy. The complainant would 
not be required to wait for an answer but could file a complaint 
directly with the Committee, setting out in the complaint why 
the remedy would be ineffective in the home state.

Finally, a complaint to the Committee should indicate 
whether or not the complaint has been made anywhere else. This 
is important because there are numerous treaty bodies, like the 
United Nations Human Rights Committee and the Committee 
against Torture, where one can make a formal complaint, and 
under the corresponding Convention, such a Committee can 
consider the complaint if the state has made a declaration that 
they will be bound by the competence of that Committee. Once 
a complaint is brought before one such treaty body, an indi-
vidual is precluded from bringing the same claim in another 

treaty body. There are, however, other informal, non-treaty body 
complaint mechanisms which do not preclude a complainant 
from bringing a formal claim before a treaty body. Examples 
of these informal mechanisms include bringing a complaint to 
the Special Rapporteur on Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment or to the Working Group 
on Arbitrary Detention.5 Often those agencies, even if they are 
not formalized ones, can be helpful in bringing to light wrongdo-
ings in a particular state, and will not preclude the person from 
bringing a complaint under the Convention against Torture. 
There is no requirement for a state to agree to permit complaints 
by those within its jurisdiction to these kinds of agencies, so that 
any aggrieved person may initiate a complaint.

An important consideration before filing a complaint is 
to consider the scope and nature of the complaint in order to 
determine the best venue in which to bring it. For instance, 
with a complaint concerning torture or where the person is fac-
ing deportation to a country where they believe they may be 
tortured, and there is not an effective remedy in the state, the 
Committee against Torture may well be the appropriate body 
to approach. But, in other instances where an individual wants 
to complain as well about fair trial rights, for example, the UN 
Human Rights Committee or the Inter-American Commission 
may be more suitable venues, because the complainant is not 
limited to addressing only the issues in regards to torture and 
cruel, inhuman, and degrading treatment, but may also raise 
broader issues under the International Covenant on Civil and 
Political Rights, for instance. From what I understand about the 
Committee against Torture, it is largely focused on the facts of 
a particular complaint. For example, in addressing the question 
of whether Canada should send someone back to her country 
to face torture, if the individual’s attorneys think the facts of 
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the case are very strong, they will likely bring the complaint 
before the Committee against Torture. Where the person has not 
been treated fairly in the process and where they face a risk of 
torture, the attorneys would probably make a complaint to the 
UN Human Rights Committee, allowing them to put everything 
under one umbrella.

The Committee’s proceedings are closed. Once the 
Committee has heard from a state, which is given six months 
to reply, it will decide whether the complaint is admissible. In 
addition to the requirement that domestic remedies be exhausted 
and that the complaint not have been also filed before another 
treaty body, the Committee must reject any complaint which is 
anonymous, is an abuse of the right of submission, or is incom-
patible the provisions of the Convention. If a complaint is found 
to be admissible, the Committee is then free to decide whether 
a state has breached the Convention against Torture. It will take 
further submissions by the complainant and the state before 
rendering its views.

However, succeeding before the Committee does not neces-
sarily mean the state is going to comply with the Committee’s 
views. There are serious problems of non-compliance with the 
Committee’s rulings. This occurs not only where a state refuses 
to implement the Committee’s final decision on the merits, but 
as well when the person requests interim measures. Often, with 
removal or death penalty cases, for example, the complainant 
may request of an international treaty body such as the Human 
Rights Committee or the Committee against Torture, that it 
grant interim measures — in essence an international injunction. 
So, for example, if the person is being deported to a country 
where she claims to face a substantial of torture, a request can 
be made to the Committee to ask the deporting country not to 
remove the person while that the complaint is being reviewed.

In the UK, the Judicial Committee of the Privy Council found 
that where someone has made a complaint pursuant to a formal 
treaty before an international or regional treaty body which has 
granted interim measures, and where that state’s constitution 
provides for due process, it would be wrong for the state to 
remove the person until the complaint is decided.6 I took a case 
up to our Supreme Court of Canada on that issue.7 Having lost 
at the first level, there was a split court all the way up to leave in 
the Supreme Court. We did not get leave in that Court, but for 
the first time in Canadian judicial history of which I am aware, 
there was a split panel on the leave refusal: one judge dissented 
being in favor of leave being granted. The majority opinion in 
that case was that, even where there is an international remedy 
and where the treaty body has asked for Canada to comply with 
interim-measures, as a matter of fundamental justice, Canada is 
not required to let the person stay until the complaint is decided 
by the treaty body. It is likely that this question will be taken 
up again if an appropriate case comes up. The one thing I have 
learned in the many years I have practiced is that regardless of a 
court or Committee ruling, you just keep trying and eventually 
someone will see the light. That is how the law advances and 
develops.

I think it is important to use the Committee for a number of 
reasons. One important one is that it creates a body of law that 
can be used in domestic proceedings. In the cases in which I have 
been involved in Canada and which raised fundamental human 
rights, we used decisions, views, and reports of the Committee 
against Torture, the UN Human Rights Committee, and other 
treaty bodies. These documents may be considered soft law 
in a sense, but they influence courts. Using the Committees 
to develop a strong and vibrant body of international law that 
assists in promoting human rights domestically is essential. 
Another reason is that, notwithstanding their unenforceability, 
the views of the Committees can have an impact on state prac-
tice. Even states which regularly commit human rights breaches 
do not like to be called to account internationally.

In addition to outlining the complaints process, I wanted to 
touch upon several areas where there is a need to strengthen 
the practice of the Committee. One relates to the distinction 
between torture and other forms of cruel, inhuman or degrading 
treatment. In preparing to speak at this conference, I reviewed 
some of the Committee’s recent decisions. Taking three cases 
recently considered, it was difficult to see clear line between 
what is torture and what is cruel, inhuman, and degrading. In 
the one case, Saadia Ali, where the person was found to have 
been tortured, she was severely mistreated, including that she 
was hit and slapped, had her clothes ripped off, and thought 
she was going to die.8 In the other two cases, Osmani9 and 
Keremedchiev,10 the victims were also severely treated, includ-
ing being beaten — one man had blood in his urine — but 
their treatment was determined by the Committee to be cruel, 
inhuman, and degrading treatment. The Convention against 
Torture defines torture, but does not define cruel, inhuman and 
degrading treatment. One of the best sources for discerning what 
is cruel, inhuman, and degrading and what is torture are the 
judgments of the European Court of Human Rights, which has 
a more developed body of law around the issue. It is important 
for the Committee that it advances an understanding of the law 
so that its decisions are not just rooted in the facts but contribute 
to a deeper kind of analysis of the problem.

A pressing issue which arises in our post 9-11 world is 
whether to broaden or expand an understanding of torture and 
cruel, inhuman, and degrading treatment to respond to develop-
ing practices of mistreatment or to limit these concepts to more 
traditional forms of inflicting severe pain and suffering in the 
hopes that a more narrow understanding of the concepts will 
spur state compliance. I do not favor the latter view; I think the 
broader the definitions are, the better, because just as the ways 
of mistreating people are expanding, so must our definitions.

Arising from this is the question of whether the Committee 
and domestic courts are sufficiently aware of the forms of severe 
mistreatment that are being implemented by states. For example, 
in United Kingdom and Canada, people are not beaten, but 
nevertheless are being subjected to severe mistreatment under 
the control order and security certificate systems in these coun-
tries, respectively. In both systems, persons suspected of being 
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terrorists are either detained or subjected to severe controls for 
an indefinite period of time, including lengthy solitary confine-
ment. In the case of Hassan Almrei, he spent more than seven 
years in solitary confinement in Canada for no reason; the court 
ultimately recognized that there were not reasonable grounds 
to believe that he was a member of a terrorist organization.11 
“Reasonable grounds” is defined as something more than a 
possibility, but lower than a balance of probabilities, one of the 
lowest thresholds in Canadian law. Consequently, this means 
that the Canada was unable to prove it was possible that Almrei 
was involved in any way with terrorism, yet he was held years 
in solitary confinement before this was finally determined. The 
individuals subject to indefinite detention and controls in place 
in Canada and the United Kingdom are unable to cope as the 
years pass. I have clients who suffer mentally under security cer-
tificates. The control orders in the United Kingdom are equally 
harmful: approximately five of the people on control orders have 
been in psychiatric institutions. If a person is destroyed, such 
that some may never be released from a psychiatric institution, it 

a CompaRative appRoaCh to petitions at the 
inteR-ameRiCan Commission anD the  

un Committee aGainst toRtuRe

Thank you very much. I would like to thank American 
University Washington College of Law and Amnesty 
International for this fantastic opportunity. Last night, 

Dean Grossman said that this kind of space is necessary to cre-
ate an exchange of new ideas between academics, civil society, 
and members of international bodies. Today I will talk about 
Article 22 of the Convention against Torture, and Other Cruel, 
Inhumane, or Degrading Treatment or Punishment1 from a 
comparative perspective contrasting the Inter-American system 
(IAS) and the United Nations system. The Center for Justice 
and International Law (CEJIL)2 is a regional NGO whose mis-
sion is to achieve full implementation of international standards 
through the use of tools for the protection of human rights avail-
able in the Organization of American States (OAS) and also 
international instruments. Our approach is a victim-centered 
one. This means that we are not going to take any steps that are 
contrary to victims’ interests, even if those steps would allow 
us to create some new jurisprudence. We work in partnership 
with human rights defenders and organizations throughout the 
Americas. As an effort to integrate international standards in 
torture, CEJIL worked in conjunction with the Association for the Prevention of Torture (APT) to publish a guide3 that will 

help to ensure that international and regional legal norms for 
the prevention of torture and other ill treatment are universally 
respected and implemented. Professor Juan Mendez of the 
Washington College of Law made reference to this instrument 
on an earlier panel.
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does not matter that there was no physical injury. This mistreat-
ment is cruel, if not in some instances torture.

It is important to recognize that torture and other forms of 
cruel, inhuman, and degrading treatment do not necessarily 
involve hitting someone or, as is becoming typical, using white 
lights or noise; there are other, less obvious forms. States are 
becoming very sophisticated. Canada and the UK, I think, are 
leading the way, and their measures are court approved. It is 
telling that the Supreme Court of Canada did not find that Mr. 
Almrei had suffered torture or cruel, inhuman, or degrading 
treatment when we raised the issue before it.12 It is likely more 
difficult for countries, which do not approve of torture or other 
cruel measures, to accept that they themselves are involved in 
inflicting them on people. This makes it all the more important 
to recognize that treatment is cruel, inhuman, or degrading, if 
not in some instances torture, so that it is stopped now before 
it develops further and becomes standard practice. Thank you.

   HRB
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As a first step, we introduced and promoted standards with-
out focusing on the implementation of Article 22 petitions. The 
literature on this particular mechanism is scarce, and the few 
books that refer to this Article 22 petition system only address 
the requirements that must be established. My presentation will 
compare the different systems to try to decide which organ is 
the best one in which to present a petition. This is a decision 
that we face in our work all the time. Some of the questions 
that we must address are how long the procedure will last; how 
much knowledge the international body has of the region or the 
country at issue; whether the jurisprudence on that particular 
point in the international body is sufficient; and finally which 
kinds of reparations are available in the particular case. As we 
analyze these complex issues, we will refer to Article 22 and 
the correspondent articles of the Inter-American Convention. 
I will focus mostly in Latin America, because that is where 
the IAS has the most impact. As Barbara Jackman mentioned, 
there have been many cases brought against Canada before 
Committee against Torture: 68 of these cases have been reg-
istered. I will not address Canada because this country is not a 
State Party to the American Convention on Human Rights4 or to 
the Inter-American Convention to Prevent and Punish Torture.5 
Nonetheless, I would like to point out that Canada is the third on 
the list of countries with the most cases before the Committee 
against Torture.

Now, let’s compare the presentation of a petition under 
both systems. Under the UN Convention against Torture, peti-
tions are regulated by Article 22 and clarified by its rules of 
procedure. In contrast, in the IAS the American Convention on 
Human Rights embodies the initial procedure in several articles 
in more detail than the Convention against Torture. Both instru-
ments recognize a broad concept of access to justice. As Barbara 
mentioned, in the Committee against Torture, a petition can 
be presented without any formalities; any person can submit a 
communication. This is also true for the IAS where the protec-
tion is stated in even clearer terms. The American Convention 
expressly mentions that a petition can be presented by any per-
son or any international human rights organization registered in 
the Member States of the OAS.

Article 22(1) of the Convention against Torture requires 
express consent of the State Party through the means of a spe-
cial declaration, which has been subject to reservations, in order 
for individuals to present a petition. In the IAS, all states that 
have ratified the American Convention can automatically pres-
ent to or be subject to the jurisdiction of, the Inter-American 
Commission, as the competence of the organ is incorporated 
in the Treaty. In the case of the Inter-American Court, a dec-
laration similar to the Convention against Torture, Article 22 
is necessary in order to recognize the competence of the tribu-
nal. The admissibility requirements of Article 22, paragraph 5 
establish that domestic remedies have to be exhausted. This is 
true for almost any international body that receives individual 
complaints, but on this issue we can find two main differences 
between the IAS and the UN system. The UN Convention only 

expressly mentions exceptions to this rule when remedies are 
unreasonably prolonged or are unlikely to bring effective relief 
to the victim. By contrast, in the IAS Article 26 gives a much 
broader definition, as well as much broader exceptions to this 
rule. Jurisprudence both from the Inter-American Commission 
and the Inter-American Court have expanded these exceptions 
and clarified the exhaustion of domestic remedies rule. In the 
IAS, when domestic remedies have been fully exhausted the 
case must be presented six months after the final notification of 
a decision that satisfies exhaustion of domestic remedies. In the 
case of the Convention against Torture, there is no express time 
limitation for the presentation of a petition in the case of full 
exhaustion of domestic remedies.

Barbara also mentioned some additional requirements to 
present a petition: the name, address, and age of the petitioner. 
This is also expressly mentioned in the IAS instruments, but 
there is a difference. The American Convention expressly men-
tions the requirements that a petitioner must fulfill. In the UN 
system, it is not the Convention but rather Rule 99 of the Rules 
of Procedure that clearly states the formal requirements that the 
Secretariat will review. This Rule 99 states that the Secretariat 
will make a follow-up request if the petition fails to comply 
with any requirements. Another requirement for admissibility 
mentioned in both Conventions is that the petition has not been 
presented to another international adjudicatory organ.

A ground for inadmissibility in both bodies is that the 
communication is anonymous. In the IAS, it is also stated in 
Article 46 of the American Convention that failure to comply 
with certain requirements, such as insufficient facts that sup-
port the alleged violation or that a petition that is groundless 
or obviously out of order, could be ground for inadmissibility. 
According to the UN Committee, a ground for inadmissibility is 
that the communication is considered to be an abuse of the right. 
The UN Committee has considered a communication to be in 
this latter category when the submission of a matter amounts to 
malice or a display of bad faith or intent at least to mislead; is 
frivolous; or the acts or omissions referred to must have nothing 
to do with the Convention.

Another aspect that I would like to point out in the procedure 
for torture petitions at the UN level is the fact that there is a 
very long time limit for states to submit a written explanation 
in response to a communication that has been transmitted to 
them. Article 22, paragraph 3 establishes a six-month period for 
the state to present its written observations. On a first look, this 
would seem an excessive period of time because of the nature 
of the crime of torture that is considered by the UN Committee. 
Although in the IAS time limits appear to be shorter, in prac-
tice, almost at every stage of the procedure the Inter-American 
Commission will give two-to-four months for parties to submit 
any written observations requested, but the IAS seems to be 
flexible with minor delays. Nonetheless, in the early stages of 
the procedure, there is a huge backlog in the IAS that effec-
tively delays initial petitions for up to two years before the 
Commission even requests information from the state. Thus, 
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the Convention’s NoNrefoulemeNt oBliGation in 
the Context of the “WaR on teRRoR”

Thanks to Dean Grossman for joining with Amnesty 
International to host this very timely meeting, and thanks 
as well to all of the people who organized the event 

logistics.

In terms of my own work in the national security and coun-
terterrorism realm, there are two individual cases that I am going 
to discuss today: Attia v. Sweden1 and Agiza v. Sweden.2 They 
comprise an extremely small but vitally important subset of inter-
national jurisprudence that is crucial to the effort to seek account-
ability for human rights abuses committed in the context of this 
so-called “War on Terror.” The Agiza case in particular, I would 
argue, is a seminal case in terms of that type of accountability.

In the interest of full disclosure, I was deeply involved in 
both cases and worked with counsel in both cases. So when I 
talk about these cases, they are deeply personal to me. But, it also 
means that you are really getting an insider’s view of how some 
of these types of individual communications unfold and how 
advocacy organizations can have an impact.

Just by way of technical information, as Dean Grossman has 
noted, the vast majority of individual petitions to the Committee 

against Torture involve Article 3 of the UN Convention against 
Torture and Other Cruel, Inhuman or Degrading Punishment, 
which is the nonrefoulement obligation.3 This obligation refers to 
the absolute prohibition of sending someone back to a place via 
a variety of transfers — deportation, rendition, or simple return 
expulsion — where they would be at risk of torture, especially 
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if we take the Commission’s backlog into account, the UN 
Committee’s six-month rule does not seem so long.

As Barbara mentioned, there are some stages of the UN 
Committee procedure that are more clearly defined in the IAS. 
The IAS has the admissibility stage, the merits stage, and also 
some follow-up to ensure compliance. Another very effective 
feature at the IAS is the friendly settlement procedure,6 which is 
not present in the UN Committee procedure.

I also want to mention the impact of the UN Committee in 
Latin America. At present, only twelve states in Latin America 
have presented Article 22 declarations allowing individuals to 
present petitions against them to the Committee against Torture. 
The OAS encompasses 34 Member States, thus the UNCAT 
covers only 35 percent of countries in Latin America.

According to the most recent survey on the status of com-
munications done by the UN Committee against Torture in 
November 2009,7 a summary of the presentation of petitions in 
Latin America is as follows: only four cases have been reported 

against Argentina; one against Argentina; and one against 
Venezuela, for a total of six cases. In the rest of the coun-
tries, Bolivia, Brazil, Chile, Costa Rica, Guatemala, Mexico, 
Paraguay, Peru and Uruguay, the number of petitions is zero. 
We have to point out that some of these countries have only 
accepted the competence of the Committee a couple of years 
ago. This official information presented just three months ago 
leads us to ask the question: Why should we in Latin America 
go to the UN Committee on Torture when we have an Inter-
American system that has proven to be effective? Some answers 
to that question have been debated today and I will just mention 
one: the cases and the problems that are faced at the interna-
tional level are different from the ones faced at the regional 
level, so there can be good complementarity when working with 
both systems.

However, in conclusion, I can say that when representing 
victims in the Inter-American region, we recommend going first 
to the Inter-American Commission of Human Rights. Thank you 
very much.  HRB
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where there are substantial grounds for believing that he or she 
would be in danger of being subjected to torture. It is important to 
look at this issue in light of the Committee’s General Comment 
No. 2,4 the newest of the general comments, which was adopted 
in 2007. We can add to that discussion in a more authoritative 
way, per Barbara Jackman’s comments, that the absolute pro-
hibition extends to cruel, inhuman, and degrading treatment. Of 
course, that is a very evidence-based test.

It is important to go back to General Comment No. 1 by way 
of background.5 Unfortunately, this Comment is woefully out-
dated and remains extremely vague, but we have not heard these 
words yet today, so let me say them. Based on this Comment, 
the authors of a petition have to prove certain things. They have 
to prove that the risk of torture upon the individual’s return to a 
state is not merely theoretical, or that they merely suspect that the 
person could be tortured. But, they do not have to prove that it is 
highly probable that the person will be tortured. There is a lot of 
room in between those two things. So, in terms of evidence and 
standards, this is a very subjective process. In some cases that is 
really helpful, but in other cases it is not. I would argue in the 
Agiza case, it was in fact helpful.

Relevant information can be submitted by both the petitioner 
and the State Party. I would say that up until the very recent past, 
there has been an inequality of arms in terms of the provision of 
information. I think that the Committee has tended to rely more 
on the information from the State Party. But I also think that is 
changing. The forms of evidence that can be submitted include 
a pattern of gross, flagrant, or mass violations of human rights, 
the past torture of a person, medical evidence of that past torture 
or ill treatment, changes on the ground since the person had been 
mistreated that indicate at this point the person would be safer 
elsewhere, and evidence as to the credibility of a person. Now, 
when you work in the national security and terrorism realm, cred-
ibility becomes quite an issue. We do not understand yet, or at 
least I do not understand yet, what types of factors the Committee 
against Torture looks at when it comes to credibility. And greater 
clarity in terms of what impacts the credibility of an author would 
be very useful for us.

Now it is no secret that in terms of nonrefoulement, this obli-
gation has taken quite a hit in the years comprising the global 
“War on Terror.” As noted in previous presentations, persons 
have been unlawfully transferred from one country to another 
in the context of the U.S.-led rendition program and national 
security suspects in Europe, Asia, and the Commonwealth of 
Independent States, have been transferred to places where they 
have been at risk of torture. But, the undermining of nonrefoule-
ment obligations really cannot be pinned on only one country; it 
has truly been a global hit job.

However, in terms of Committee’s rule in mediating this most 
recent damage to the principle, let’s just say that since 9/11, there 
has been a pair of cases that do deal with what the media calls 
“extraordinary rendition,” or what Amnesty International calls 
“unlawful rendition,” which was the subject of these two criti-
cally important individual petitions.

The two cases, Attia v. Sweden and Agiza v. Sweden, deal 
with the expulsion of two Egyptian individuals seeking asylum 
from Sweden to Egypt in the context of this rendition program 
led by the U.S. Central Intelligence Agency (CIA). In order to 
understand the immense value of these cases, you must read 
them together. They cannot be read separately if you want to 
actually pull the full value out of them. I would argue that the 
second case, Agiza v. Sweden, is a correction to the first case and 
that this correction contains a damning critique of rendition and 
of the type of complex webs of transfers that we saw during the 
Bush years.

So maybe it is best to begin with the story. What is the story 
of these victims of torture? On December 18, 2001, Ahmed 
Agiza was at a bus stop and Mohammad al-Zari was at school. 
They were apprehended in those separate locations by Swedish 
law enforcement officers. They were bundled into cars and were 
mistreated in transit to Stockholm-Bromma airport.6 When they 
arrived at Bromma Airport, their clothes were cut off. Jumpsuits 
were put on them. They were hooded and blindfolded. They 
claim that suppositories were inserted into their rectums. They 
were bundled onto a plane in the presence of U.S. security and 
intelligence agents who actually conducted the security check 
in Sweden. At that point they were then transferred to Egypt, 
where both men claim that they were tortured.7 The men had no 
recourse to a court or any proceeding allowing them to challenge 
their expulsions. Swedish law at the time permitted summary 
expulsions in national security cases. And here is the rub; here is 
how Sweden justified these transfers on human rights grounds: 
Sweden claims that they had gotten something called “diplomatic 
assurances” from the authorities in Cairo. These diplomatic 
assurances guaranteed that the men would not be tortured or ill-
treated upon return, that they would not be subject to the death 
penalty, and they would have access to fair trials.8 In Agiza’s 
case it would be a retrial, as he had been tried in absentia before.9

For those of you unfamiliar with diplomatic assurances — 
and I am not sure that there are many of you anymore because 
it is become something of a cottage industry in universities to 
research and analyze diplomatic assurances — these promises 
have been criticized up and down by not only by advocacy orga-
nizations like Human Rights Watch, like Amnesty International, 
like the International Commission of Jurists (ICJ), and the 
Association for the Prevention of Torture (APT), who have actu-
ally joined a global coalition against their use, but also in fact 
by many other organs of the United Nations: by the UN Special 
Rapporteur on Torture, by the UN Special Rapporteur on the 
Promotion and Protection of Human Rights and Fundamental 
Freedoms While Countering Terrorism, and by the Working 
Group on Arbitrary Detentions. So there is broad criticism. And 
what does the criticism entail? If an official in Cairo said, “We’re 
not going to torture this guy,” why can’t you believe that? The 
damage to the standard comes from the fact that torture is rou-
tine in Egypt, and the Egyptian authorities routinely deny that 
torture occurs. That idea that you would trust the authorities in 
Cairo to keep these two men safe when in fact torture is endemic 
throughout their system is really incredible, in the most generic 
sense of the word.
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But our critique goes beyond that — it goes really into the 
dynamics of torture. What is torture about? Some of the speakers 
have said that governments that practice torture deny it all the 
time. It is practiced in secret. In many countries, even medical 
personnel are involved in the torture and ill-treatment of detain-
ees. It leads to problems with detection, as detainees are afraid 
to talk about the abuse that they suffered because they are afraid 
of reprisals. So, I think built into the dynamics of torture is the 
critique of why actually these assurances, as Louise Arbour said 
so eloquently, cannot work and should not be used.

In addition, and I think it is critical in terms of the Committee 
against Torture cases that I will talk a little bit more about, there 
is absolutely no incentive on the part of either the sending gov-
ernment or the receiving government to acknowledge that there 
has been a breach of the assurances. The sending government 
would have to make an admission against its own interest that 
it had sent someone back to a place where the risk of torture 
had been recognized. The receiving government would have to 
acknowledge to some extent that they had been responsible for 
an act of torture. So again, built into the very process that we 
are talking about is the disincentive for accountability. I would 
like to note as well that the über context for this issue is a 2005 
speech by Condoleezza Rice, where she acknowledged on the 
eve of a trip to Europe that the United States government did in 
fact render people in this complex web of transfers, but that the 
safeguard was that in every case where there was a risk of tor-
ture, the government got diplomatic assurances. So it is quite the 
global lock in terms of justifying these transfers.

I would like to quickly talk about the individual cases. The 
first case, Attia v. Sweden, involves Hanan Attia and her five 
children. Hanan Attia is Ahmed Agiza’s wife. When Agiza was 
transferred, she went into hiding.10 Swedish human rights groups 
helped her go into hiding until she could lodge a petition with the 
Committee against Torture. She did that on December 28, 2001, 
ten days after her husband’s transfer. On January 14, 2002, the 
Committee asked the Swedish government not to expel her until 
they had been able to review her case. Hanan Attia argued that, 
as the wife of a terrorism suspect who had been previously been 
tortured in Egypt, she herself would be subject to intimidation, 
harassment, ill treatment, and possibly torture.11 It is not beyond 
the pale that the Egyptian authorities do threaten, intimidate, 
and torture family members.12 It is an unfortunate feature of the 
jurisprudence of the Committee that, at this point, a family link is 
considered too tenuous. So, Hanan lost on that mark. Her second 
argument was that diplomatic assurances from the Egyptian gov-
ernment were unreliable, and that in fact she had evidence that 
the Egyptian government could not be trusted to comply with the 
assurances.13 As the case proceeded, she presented evidence that 
she thought was compelling, such as the fact that her husband 
had in been tortured and ill treated upon his arrival in Cairo.14 
Based in large measure on information provided by the Swedish 
government to the Committee, they ruled against Hanan Attia. 
The ruling was first based on the tenuous nature of Hanan’s claim 
as her argument was founded in relationship to her husband, and 
they made the argument that she did not personally have per-
sonal and present danger. But secondarily, and more importantly 

for our purposes today, the Committee endorsed the notion that 
the Egyptians were complying with the assurances that they 
had given.15 I want to emphasize that they endorsed that notion 
based largely on information from Sweden, which had conducted 
a series of monitoring visits to Ahmed Agiza in his prison in 
Cairo. So the Committee said, “In light of the passage of time, the 
Committee is also satisfied by the provision of guarantees against 
abusive treatment which also extends to the complainant, and are 
in the present time regularly monitored by the State party.”16 To 
paraphrase, the Committee said, “We think the assurances are 
being observed and we think that those assurances extend to you, 
and so we are going to rule against you.”

In the meantime, Ahmed Agiza’s counsel lodges a peti-
tion with the Committee in 2003. His petition is before the 
Committee, and Hanan Attia’s petition has been denied. Then I 
get a phone call in the spring of 2004 from a Swedish journalist 
who says, “I have a secret report from the Swedish government, 
do you want to see it?” It was all very “cloak and dagger,” and it 
was in fact cloak and dagger. So, they sent me a report. It was the 
first monitoring report that Swedish officials had written up after 
visiting Ahmed Agiza in prison five weeks after he was trans-
ferred. I got two copies, a redacted copy that was largely blacked 
out, and a leaked copy which was the full text of the monitoring 
report. In that report, Ahmed Agiza told the Swedish monitor 
that he had been tortured and ill treated, that he had been beaten, 
that he had been subjected to electric shock, that he had been 
harassed, that he had been placed in a very small cell, that he had 
been deprived of sleep — there was a range of claims in terms of 
his ill-treatment. So this was information that the Swedish gov-
ernment had not shared with the Committee in its deliberations of 
Hanan Attia’s case; those deliberations took place between 2001 
and 2003, and the report was from 2002.Thus, they had failed to 
share that information with the Committee.17

When Ahmed Agiza’s claim came before the Committee, 
it was the first time anywhere in the world that extraordinary 
rendition was under a microscope. Nobody had looked at this 
before Agiza’s claim. There was not one accountability pro-
cess. I want to congratulate both the Committee and the High 
Commissioner’s Office for taking this as case seriously as they 
did. It is a 36-page decision, and I think it is the longest deci-
sion that the Committee has ever written. And at the end of the 
day, the Committee determined that Sweden had violated the 
prohibition against sending someone back to a country where 
there was a risk of torture.18 But, what is interesting about that 
assertion is that anyone who would have looked at this case on 
its face would have determined the same thing: sending a person 
who is suspected of terrorist offenses back to Egypt, at that time, 
would have put him at risk. The richness of the case comes in the 
Committee’s analysis of the interests of three separate security 
agencies — the Egyptian, the Swedish, and the American — col-
luding to send Agiza back to a place where he would be tortured. 
Not only that, but the Committee also addressed the collusion of 
the Swedish government in terms of covering up of what they 
heard from Agiza while on the ground in Egypt. When I read 
the decision, I sense a certain amount of anger on the part of the 
Committee. There were all sorts of mechanisms that could have 



been used to ensure that the Swedish government could justify 
the return on human rights grounds and that the intelligence ser-
vices could do the same based on diplomatic assurances.

I think that there are several different ways that we need 
to understand this case. First of all, at the time, it was the U.S. 
government and a few other governments who were engaged 
in using diplomatic assurances, including the UK and Canada. 
In the intervening years, we have seen governments drop like 
dominoes. It is not just the United States and Canada and the 
UK, but Italy and Spain and Denmark, which have entertained 
the possibility of diplomatic assurance, although they have not 
all engaged in the practice. It was also seen in the Netherlands 
and in Italy with returns to Tunisia. This case stands out as one of 

the few — at the risk of sounding too poetic — cautionary tales 
against the practice. You now see in cases all over Europe that 
domestic courts are questioning whether a government can send 
people back; you see Agiza v. Sweden in every last one of these 
cases. Therefore, in my mind, I am sorry that the Committee 
initially ruled against Hanan Attia because it struck me that the 
return on its face deserved more deliberation in terms of Article 3 
violations. I was glad to see Agiza v. Sweden. I think that this case 
stands virtually alone at this point, with the exception of a few 
prosecutions of American intelligence agents in Italy that hap-
pened at the end of last year. It stands alone as an accountability 
mechanism for one of the most horrendous abuses that occurred 
during the “War on Terror,” and that is rendition to torture and 
ill-treatment. Thank you very much.  HRB

Remarks of Ann Jordan*

human tRaffiCkinG: is it toRtuRe?

I would like to start by thanking Dean Grossman, the 
Washington College of Law, and Amnesty International 
for hosting this event, and for asking me to participate as 

this opportunity takes me out of my safe zone of working on 
human trafficking and forced labor to think about this issue in 
a somewhat different light. Although the connection between 
human trafficking, forced labor, and torture may not seem obvi-
ous at first, I wish to explore this possible connection and I look 
forward to the responses from the experts who are here today. I 
would like to address the question of who can make a complaint 
to the UN Committee against Torture, that is, who qualifies as 
a victim of torture.

First, I would like to introduce three typical trafficking and 
forced labor scenarios: Ismelda, Monica, and Julio decided to 
go abroad for work. Ismelda planned to work in the house of 
a diplomat, Monica traveled with her new husband, and Julio 
planned to work in construction.

However, once in the diplomat’s home, Ismelda found 
herself in a living hell. She was forced to wake every morn-
ing at 5:00 a.m. and work until midnight. She washed, cooked, 
cleaned, took care of the children, and was not paid. She slept on 
a thin mat in the basement of the house and was never allowed 
out, except when she was sent to get the mail. She learned 
quickly to keep quiet and not complain because, if she did, the 
“missus,” would beat her with a stick and often made her kneel 
on a ruler for a long time as punishment. The family also threat-
ened to throw her out on the street and punish her family back 

home for any infraction. She was only allowed to eat scraps left 
over from the family’s table so she never knew if she was going 
to have enough to eat. She was also not allowed to see a doctor, 
even when she had a visible tumor on her stomach and her teeth 
were decaying. Ismelda finally got away when a neighbor saw 
her at the mailbox and asked about the tumor and helped her 
escape with only the clothes on her back.

Monica fell in love with a man who she did not know was 
from a family of traffickers. After marriage and the birth of 
a child, the family took the baby as ransom and then forced 
Monica into prostitution in the capitol city, where she was 
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held captive and raped repeatedly until she lost all hope. Many 
women were in her situation, under the control of “husbands” 
with many wives in forced prostitution, who operated with the 
full knowledge of the entire community and law enforcement 
officials. Once she was “broken in,” Monica was sent to another 
country and circulated among brothels around the country. She 
was forced to live in deplorable conditions, kept away from any 
outsiders, and physically punished — once they broke a bottle 
over her head and threatened to cut her with it. However, the 
fact that her baby was being held by the traffickers kept her very 
compliant, listless, and hopeless. Monica finally escaped when 
the police raided the brothel. However, she still does not have 
her child and it is not safe for her return to home.

Julio paid a smuggler to take him abroad to work on a farm. 
However, once across the border, he and other men were taken 
to an isolated farm where they were forced at gunpoint to work 
long hours with no pay and beaten for infractions, and knew 
their families are being threatened back home. One of the men 
was killed trying to escape.

These are typical stories of trafficking victims all over the 
world. If these victims had been trafficked into the United States, 
they would be offered temporary residence, work permits, and 
support. They would probably obtain permanent residence even-
tually. Their traffickers would be put in prison and they would 
be able to get on with their lives. Unfortunately, most countries 
do not have such legal protections; instead, the most common 
response of governments is simply to deport the victims to their 
home countries. So, they need another source of protection. The 
question I want to open for discussion is whether some victims 
of trafficking could qualify as victims of torture to satisfy the 
nonrefoulement principle under the Convention against Torture.

Torture can be linked to trafficking in at least two ways: In 
the first, state-sponsored torture compels a person to emigrate in 
dangerous conditions and perhaps end up in forced labor. This 
trafficked person would be able to seek asylum. The second 
involves the use by traffickers of violence, threats, and psy-
chological coercion as the process by which they reduce their 
victims to compliance. In this case, the question is whether a 
trafficked person in danger of being deported into back into the 
world of the traffickers can meet the criteria of a victim of tor-
ture. There has been very little written about this question and 
even less discussion among anti-trafficking experts. So, while I 
am not an expert on the Convention, I will attempt to open the 
discussion on this tantalizing possibility.

The first question to be addressed is whether victims of traf-
ficking are also victims of torture. The torture provisions of the 
International Covenant on Civil and Political Rights1 (Article 7) 
and the European Convention on Human Rights (Article 3)2 do 
not define torture, but the Convention against Torture defines it 
as “severe pain or suffering, whether physical or mental, that is 
intentionally inflicted on a person.”3

Is there any similarity between pain and suffering of torture 
victims and trafficking victims? The methods used by torturers 
are remarkably similar to those used by traffickers:

As described by a counselor in Australia:

Women [I see] have histories of torture, or sex traf-
ficking, [and] tell me stories that contain similar fea-
tures. They did not know where they were being taken 
and were trapped. Their families had no idea of their 
whereabouts. No one could help them or save them. 
The violence and persecution was unpredictable, and 
this was part of the perpetrator’s power over them. 
Fear of what might happen next was almost worse 
than knowing the violence had started. The use of 
rape, beatings, humiliation, deprivation and witness-
ing the torture of others was disclosed. These women 
presented with headaches. . . . Most had had their 
heads targeted in the violent assaults. . . . Instruments 
of the state such as police and government officials 
were used to harm these women in some cases and 
at best colluded with, or turned a blind eye to, the 
violence.4

It can be argued then that victims of torture and victims of traf-
ficking suffer “severe pain or suffering” that is similar or equal.

The next criterion under the Convention is purpose. The 
ICCPR and the European Convention do not explicitly require a 
purpose for the infliction of severe pain or suffering, while the 
Convention requires a purpose of “obtaining from [the victim] 
or a third person information or a confession, punishing him for 
an act he or a third person has committed or is suspected of hav-
ing committed, or intimidating or coercing him or a third person, 
or for any reason based on discrimination of any kind.”5

The objective of the torturer and, I argue, the trafficker is: 
to use pain or suffering to punish victims for refusal to comply 
with requests, and to force them into compliance; to create a 
psychological effect upon the victim that results in the total sub-
jugation of the will, and a helplessness to escape; and to break 
them physically and psychologically so that they will eventually 
come to accept as inevitable the outcome that the trafficker or 
torturer wants. It can be argued then that traffickers and torturers 
use the same or similar techniques to achieve the same purpose 
— the total control of the victim — and so trafficking cases may 
be able to satisfy the second criteria.

The difficulty with the “trafficking as torture” argument 
under the Convention against Torture arises in the third element, 
which limits the category of persons who are responsible for 
inflicting the torture. The Convention requires a link between 
the infliction of severe pain or suffering and the state. Both the 
ICCPR and the European Convention are silent as to whether 
the actor must be a state actor or can also be a non-state actor. 
In HLR v France, the European Court stated that non-state 
actors can commit torture in the context of a state’s obligation 
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of nonrefoulement.6 Although in that case there was insufficient 
evidence of torture, the case provides protection to a person in 
Europe who can prove that there is a real risk of being subjected 
to torture or inhuman or degrading treatment by a non-state 
actor.7 Interestingly, the case involved a drug trafficker claim-
ing he would be tortured by the trafficking network back home, 
which the court would have accepted if he had produced suf-
ficient proof of the risk of torture.8 Human trafficking cases are 
very similar and so victims in Europe could benefit from this 
ruling if they can produce strong evidence of the risk of torture 
by the traffickers.

In General Comment No. 20, the Human Rights Committee 
recognized that states have an obligation to protect people 
from torture by non-state actors: “It is the duty of the State 
party to afford everyone protection through legislative and 
other measures as may be necessary against the acts prohib-
ited by article 7, whether inflicted by people acting in their 
official capacity, outside their official capacity, or in a private 
capacity.”9Although this refers to acts within the territory of the 
state, the same reasoning would support the responsibility of 
states, under the ICCPR, to protect people from being returned 
home to face torture at the hands of non-state actors. However, 
under the Convention, the state must be involved. The act must 
be “inflicted by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an 
official capacity.”10

I recognize that it is extremely difficult under the Convention 
to find that acts by non-state actors would qualify since the 
Committee against Torture has restricted recognition of such 
actors to “de facto regimes . . . where ‘those factions exercise 
certain prerogatives that are comparable to those normally exer-
cised by legitimate governments.’”11

Although the perpetrators of trafficking can be organized 
criminal gangs that control large numbers of people and may 
even control territory through violence and payments to local 

leaders and operate with impunity for years, as in Tlaxcala, I 
do not believe that the typical trafficking networks or gangs are 
de facto regimes. They are not armed groups seeking political 
power; they are simply armed groups seeking to control a base 
for their criminal activities.

However, is it possible to argue that traffickers operate with 
the consent or acquiescence of public officials? In the major-
ity of trafficking cases, corrupt public officials are involved in 
illegal border crossings, in issuing bogus documents, in protect-
ing safe houses en route, protecting the brothels and factories 
in which trafficked persons are held and even ensuring that 
trafficked persons who escape are returned to their traffickers. 
They are known to engage in violence and rape of victims, and 
generally contribute to an atmosphere of fear and hopelessness 
among victims who know they have no option but to submit to 
the demands of the traffickers. Officials who collaborate with 
traffickers and have knowledge of the tactics being used by the 
traffickers to control, punish, and intimidate victims into obedi-
ence and submission are, I would argue, clearly acquiescing in 
the torture being inflicted by the traffickers. This would impli-
cate the state directly in the torture of the victims and, I believe, 
support a claim under the Convention against Torture.

So I end as I began with a question: Are there any circum-
stances under which a victim of trafficking in the types of sce-
narios I have discussed today could produce sufficient evidence 
of acts by a non-state actor carried out with the consent or 
acquiescence of state officials to satisfy the requirements of the 
Convention against Torture? In other words, is there any means 
by which the Torture Convention can provide succor to victims 
of human trafficking, such as Ismelda, Monica, and Julio, who 
may be deported to a country in which they could be tortured, 
re-trafficked, and even killed by criminal gangs?

I look forward to hearing your expert opinions on this ques-
tion. Thank you.
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Thank you very much for the very interesting participa-
tion of every one of the panel members. Undoubtedly, 
we have covered an enormous quantity of doctrine and 

touched on many issues pertaining to the work of the Committee 
against Torture. I think that each panelist has contributed insight 
into very complicated matters of legal finesse and of human 
importance. Each one of you has touched on issues very dear 
to all of us members of the Committee against Torture, and any 
human being. I think this has been an enormously worthwhile 
experience.

On the issue of trafficking, let me just conclude by a refer-
ence to the Committee’s discussion on one particular country. 
We were talking of the issue of trafficking, which we have tried 

Closing Remarks from the Moderator

to bring into each country report. To my enormous surprise, this 
country reported to us that it has estimated one million people 
who are subject to trafficking. So, we are not talking about two 
or three cases, but rather hundreds of thousands of people. In 
that sense, I would also like to contribute by saying that the 
Committee’s General Comment No. 2 equates cruel, inhuman, 
and degrading treatment to torture. So, I think in the future pro-
cedure, we should look more into that aspect of trafficking, not 
necessarily only under the definition in Article 1.

I would like to thank Dean Grossman and thank all of you 
for having this wonderful event that will contribute to a better 
understanding of this enormous and challenging issue of the 
day. Thank you very much.  HRB

Endnotes begin on page 56.
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